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COKE AND BACON: THE CONSERVATIVE LAWYER, 
AND THE LAW REFORMER.’ 


Sir Edward Coke used to say: ‘‘ If I am asked a question of 
common law, I should be ashamed if I could not immediately 
answer it; but if I am asked a question of statute law, I should 
be ashamed to answer it without referring to the statute 
books.”’ 

If any one ever knew all about the common law, Coke was 
undoubtedly the man. With a constitution that was proof 
against illness and fatigue, with a memory that never relaxed its 
grasp, he gave to the study of the common law all his available 
time and energy, from his youth until he died in extreme old age. 
His learning, vast but not varied, began and ended with the com- 
mon law, for which he entertained feelings of reverence amount- 
ing to fanaticism. He said that there were rules of the law for 
which no reason could be given; a circumstance that in his eyes 
clothed them with a mysterious sanction, and conferred on them 
an additional value. A mere dry legist, he cared more for the 
six carpenters than he did for the seven sages of Greece. Pos- 


1 This is a portion of an admirable 
address delivered by Hon. U. M. Rose, 
of Arkansas, before the Virginia Bar 
Association, at its last meeting at Old 
Point Comfort. The remaining por- 
tion, relating to Codification, which 
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better fits the title under which the ad- 
dress was delivered and first printed, 
** The Present State of the Law,”’ will 
be printed in a future number of this 
Review.—([Eps. Am. L. REv. 
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sessing not the slightest tincture of general literature, scorning 
all foreign systems of law, as well as the philosophy of law in 
general, which he considered to be matters wholly irrelevant and 
speculative, he was perfectly at home with executory devises, 
contingent remainders, shifting and springing uses, and all the 
other technical creations of the law of tenures, which made up 
a great part of the common law. One could easily fancy that 
he lisped of these things in his cradle, and that they peopled his 
dreams in later life. They were to him as household words; 
and he knew all of their playful ways and cunning habits. Few 
men could say as much; for that kind of learning was extremely 
technical and difficult; and Coke’s pre-eminence in this respect 
was universally conceded. Chance and circumstance had had 
much to do with the development of the law of tenures; but 
selfishness and perversity had operated to render it so artificial 
and intricate that many of its complications tasked or eluded 
the most highly trained intellects; a fact of which Coke at one 
time furnished a most striking illustration. 

It is well known thatCoke was consumed with ambition and with 
avarice. Twice he increased his estate by rich marriages; and 
the emoluments derived from his practice were so great that, by 
the time he got to be chief justice of the Court of King’s Bench, 
he was one of the largest land owners and one of the wealthiest 
men in England. Hoping after his downfall that, through the 
influence of the King’s favorite, he might be restored to power 
and position, he forced his daughter to marry Sir John Villiers, 
the brother of the Duke of Buckingham, preparatory to which 
union he drew up a settlement by which he settled a large estate 
on the ill-sorted couple. Of course such documents were 
closely scrutinized; and the all-powerful and intriguing family 
of Buckingham must on this important occasion have had the 
aid of as good lawyers and conveyancers as could be found; but 
when, years after the death of Coke, the terms of the settle- 
ment were spelled out with the labor that is required to decipher 
an Assyrian tablet, it was discovered, to the surprise and admira- 
tion of lawyers deeply versed in the technical learning of feudal 
tenures, that the title to the estate, after performing various un- 
expected and extraordinary feats, had at last vested in fee 


I 
‘ 
| 


COKE AND BACON, 3 


simple in the right heirs of Sir Edward Coke; where it still 
remains.! 

It is needless to say that Coke was nota reformer. His object 
was to perpetuate, and not to change. Indeed, reform was not 
the order of the day. It is difficult for us now to picture his 
immediate surroundings. All the English-speaking people in the 
world in his time did not equal the present population of the 
State of New York; and London, a town of the Middle Ages, 
dim, dingy, unlighted, uncared for, with its picturesque contrasts 
between royal pageantry and squalid poverty, contained at that 
time probably not more than 300,000 inhabitants, crowded down 
close to the river under the shadow of the Tower. The irregular 
and badly paved streets, the rows of ancient houses in every 
stage of decay, whose monotony was broken here and there by 
a church ora residence of more pretensions, presented a prospect 
that was not suggestive of impending change. Things were 
much as they were in the days of the Plantagenets; and they 
would probably so continue. As a lawyer, the owner of many 
broad acres, and with such surroundings, it was not surprising 
that Coke should favor the established order of things. 

If we look back to the Elizabethan period, we shall find that 
the connection then existing with antiquity was close and inti- 
mate. Whoever was educated at all could read Homer and Plato 
in the original, and could speak Latin, the common medium of 
communication between persons of cultivation all over the world. 
A slavish adulation of antiquity was the most prominent feature 
of the civilization of the age. There was a prevailing bigotry on 
the subject that could only be compared with the ancestor wor- 
ship of the Chinese. Pierre la Ramee, a contemporary of Coke, 
a scholar, a virtuous and an honorable man, was persecuted all 
his life, and was finally assassinated, because he ventured to dis- 
pute some of the theorems of Aristotle. Giordano Bruno, the 
friend of Sir Philip Sidney, who visited England when Bacon 
was a student at Gray’s Inn, and whom Bacon must have known, 
followed in the footsteps of la Ramee, and suffered a like fate. 
He has left on record his opinion of the course of teaching then 


1 For an explanation of the method by which this was done, see 2 Wash. 
Real Prop. 294. 
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in use in the English universities. ‘* Rhetoric, or rather the art 
of declamation,’’ he said, ‘is their whole study; and all the 
philosophy of the universities consists of a purely technical 
knowledge of the Organon of Aristotle; and for every violation 
of its rules a fine of five shillings is imposed.”’ * 

Outside of theological writings, where there was an occasional 
mention of the millennium, and outside of the writings of Bacon, 
there was never any expression of hope as to the future of our 
race; not even in the writings of Shakespeare, in which almost 
everything else can be found. The work of the world seemed 
to have been done, and Time to be leaning on his seythe. Scho- 
lastics still continued languidly their war of words. Nowhere 
did the spell of antiquity lie heavier upon the minds of men than 
in England. We have the most abundant evidence of the fact 
that the spoken language of the time differed only very slightly 
from that which we speak to-day; but the written language was 
commonly so affectably archaic that if Coke or Bacon or Selden 
had given a written order for a dozen of eggs from a neighbor- 
ing grocer’s, he would have done so in language such as was used 
two hundred years before. 

Coke was a tall, fine-looking, handsome man — a man of impos- 
ing aspect, strong in body, strong in mind. His form and features 
have been so happily preserved for us by the art of the painter, his 
character has been so clearly portrayed by contemporaries, that we 
seem to see him, as he appeared as attorney-general on his way to 
Westminster to browbeat Raleigh, or to bully some other hapless 
prisoner, who was denied the benefit of counsel, and who, single- 
handed, could ill withstand the torrent of vituperation and abuse 
which was poured out on him by the prosecution; or again as 
he appeared on his frequent way to the Tower to examine pris- 
oners subjected to torture. On such occasions he walked very 
erect, with an air of extreme self-reliance bordering on arrogance. 
A vigorous, pompous man that never deflated; masterful and 
abounding in resources; he was dogmatic, proud, revengeful, 
aggressive, rude, dictatorial, peremptory, cruel, obstinate, unfor- 
giving and tyrannical; a man far better suited to excite fear than 
love. A terrible reminder of him is extant in several volumes 


1 Giordano Bruno par Christian Bertholmess, Paris, 1846, p. 102. 
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of examinations of prisoners taken ‘‘ before torture, during 
torture, between torture, and after torture,’’ amid what cries 
and howlings we know not, all in his well-known handwriting. 

Coke was unquestionably a man of distinguished ability, and 
of great learning in his particular specialty ; but as he thus passed 
along the streets of London and Westminster, he often met two 
men so immensely superior to himself in point of intellect as to 
render comparison absurd; two men each of whom has formed 
an epoch in the history of human thought: Shakespeare, of 
whose life we know almost nothing, and Bacon, of whose life we 
know too much. One of these he hated, the other he despised. 

It is quite impossible that Coke should not have known 
Shakespeare by sight; though it is extremely improbable that 
he ever spoke to one whom he regarded as an idler and a repro- 
bate, and whose manuscripts he would gladly have tossed in the 
fire. His custom, when he became chief justice of the Court of 
King’s Bench, was to charge the grand juries that all players 
should be punished as vagrants; that is, that they should be 
placed in the stocks, and whipped from tithing to tithing. Yet 
this man, who had probably never seen a play, was not a Puri- 
tan; he was only by nature hard, stern, unimaginative and 
austere, a man of the type of the unbending Pharisee. For 
this and for many other reasons Coke has received but little 
mercy at the hands of lay historians and biographers. As he 
never spared others, so they have not spared him. Macaulay, 
in speaking of Coke’s marriage with his second wife, Lady 
Hatton, rejoices to know that ‘‘she did her best to make that 
bad man as miserable as he deserved to be.’’! His great enemy, 
Bacon, appreciated the value of her services. When he came to 
die, he left her a legacy in his will. 

With lawyers Coke has fared far better than with laymen. 
He was not altogether a bad man, as Macaulay would have us 
believe; and if we had to make a critical estimate of his char- 
acter, we should be compelled to vote on him by sections. He 
was 


“ ___.___ like the toad, which, ugly and venomous, 
Wears yet a precious jewel in its head.” 


1 Essay on Bacon. 
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One of the things that is most highly prized by lawyers is an 
able, learned, unbiased, fearless and independent judiciary ; hav- 
ing the qualities that Coke undoubtedly possessed, as conceded 
by his enemies, and even by Bacon himself. 

One of his odious characteristics was his extreme pedantry ; 
for he was the greatest pedant of a pedantic age. When, after 
having been chosen speaker of the House of Commons, he was 
presented at the bar before Queen Elizabeth for her approbation, 
he began his address in this delicate and pleasing vein: — 

** As in the heavens a star is but opacum corpus until it hath 
received light from the sun, so stand I corpus opacum, a mute 
body, until your highness’ bright shining hath looked upon and 
allowed me.”’ 

Much more followed of the same sort. Why it was that the 
earth did not immediately open and swallow him up is a mystery 
that has never been satisfactorily explained. 

But we lawyers remember another scene in which Coke 
appeared to more advantage — a moment when he nobly cast to 
the winds the honors and emoluments of office, and all the bene- 
fits to be derived from royal favor, at a time when royal favor 
and royal resentment were well-nigh omnipotent. When James 
I., called in those days the ‘* Solomon of the North,’’ having 
resolved to finish the work of subjecting the English people to 
slavery, so nearly accomplished by the Tudors, and having the ~ 
twelve judges on their knees before him, asked them whether in 
the future they would not refuse to decide anything adverse to 
the royal prerogative, upon which eleven of them answered in a 
chorus ‘* Yes;’’ in that critical juncture Sir Edward Coke, for- 
getting to chop Latin, and talking as good Anglo-Saxon as ever 
yet man spoke, answered with sublime simplicity, and in words 
that. are immortal: ‘* When the case happens I shall do that 
which shall be fit for a judge to do.””, We remember too, how, 
when obsequious deference to kingly power was almost univer- 
sally prevalent, after years of striving against adverse circum- 
stances, he at last got through the Parliament that ‘* Petition of 
Rights ’’ which finally stayed the exactions of the Stuarts, 
and placed English liberty upon an imperishable foundation. 
Remembering these things, remembering also that Coke’s is still 
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the greatest name in the history of our jurisprudence, that he has 
been quoted a hundred times where any other judge or law writer 
has been quoted once, recalling also the fine expiatory discipline 
of Lady Hatton, — we are disposed to forgive him all his sins. 

Coke, who had resolved to know nothing but the law, and the 
common law at that, and Bacon, who had taken all knowledge for 
his province, seemed to have been born to be enemies. Coke 
often scoffed at the wide and miscellaneous learning of Bacon, 
who in his turn was exasperated by the narrowness and bigotry 
of Coke. It was not difficult to make an enemy of Coke; but 
Bacon was an agreeable person, learned, witty, wise, an enter- 
taining and instructive companion, a forcible and persuasive 
speaker, by temperament bland, affable, charitable, liberal and 
conciliatory. Excepting Coke it would seem that he never hated 
anybody; but the gratuitous insults and contumely publicly and 
repeatedly bestowed on him by Coke finally stirred up in him 
a sentiment of hatred that was foreign to his tolerant nature, a 
feeling of hostility that afterwards never slept. They were 
rivals in everything, even in love—if a headlong steeplechase 
for the hand of a rich widow can be called by that name; and 
neither of them ever asked for quarter, or made the slightest 
concession. History hardly presents another example of individ- 
ual hostility so deeply seated, so unremitting, so long continued. 
No feud of the Capulets and the Montagues or of the Guelphs 
and the Ghibelines ever developed more ill-will. It seems a pity 
that these two extraordinary men should have been contempo- 
raries; for without the other either might have had all the wealth 
and honors to which they both aspired with all the zeal which 
ambition and avarice could breed. As it was, their antagonism 
embittered and blasted the life of each. It was largely through 
the influence of Bacon that Coke was stripped of the ermine, 
and consigned to the Tower, where he had been times without 
number to see the rack and the thumb-screw applied to the help- 
less victims of the law. The gloomy structure must have had a 
strangely familiar look to him when the huge iron doors closed 
upon him. But his day of triumph came when he helped to 
drag Bacon from the woolsack, and to stamp on his brow the 
indelible mark of infamy. 
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It has been said that every man is, consciously or unconscious- 
ly, a follower of either Aristotle or of Plato; but Bacon was 
not a disciple of either. With that fine comprehensive glance 
which enabled him to dispose of a whole system in a few words, 
he said that Plato subordinated the universe to thought, while 
Aristotle subordinated it to words. With Bacon the universe 
stood not solely for either intellect or for logic; but every 
phenomenon required a separate and an unbiased study for it- 
self. Only by the evidence of the senses, painfully and labor- 
iously employed in every possible direction, could the secrets of 
the sphinx be discovered. Bacon was the first and the greatest of 
the moderns. Without assistance he closed the record of the 
past, and raised the curtain upon the modern world. The phrase 
‘* the interpretation of nature ’’ was invented by him to denote 
a process seemingly the most obvious of all; but which was the 
last thing thought of. Of all the ancients he most closely 
resembled Socrates, who had indeed told men that their generali- 
zations were based on no accurate knowledge. But Socrates 
confined the field of his inquiries to questions of intelleet and 
of morals; by which unfortunate limitation he delayed the prog- 
ress of civilization for more than two thousand years. 

In 1592, when Bacon was thirty-one years of age, he proposed 
in the House of Commons a plan to amend, consolidate and 
condense the whole body of English laws, to reduce them in 
bulk, to simplify them in form, and to render them consistent, 
leaving out all repetitions and whatever was obsolete. 

Coke, who was nine years older than Bacon, and was also in 
Parliament at that time, was in the plenitude of his powers, and 
had almost reached the meridian of his fame. No proposition 
could have been made to which he would have been more averse. 
Coming from anyone it would have been odious; coming from 
Bacon it was detestable. Everything was a mystery in those 
days, even the making of shoes and hats; and it was due to the 
dignity of the law that it should be the greatest of all mysteries. 
In the good olden time its mystery had been properly guarded 
and preserved, because legal proceedings were recorded in law 
Latin which Cicero could not have read, or in law French which 
no living Frenchman of woman born could understand; but now, 
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in a less reverent and more inconoclastic age, such proceedings 
were required to be preserved in English, which was only rescued 
from vulgarity by many technical terms borrowed from other 
languages, and by a peculiar and antiquated phraseology. The 
proposition to deprive the law of the last vestige of clothing, 
and thus to expose it naked to the laughter of its enemies, was 
no less sacrilegious than indecent. The simplification of the 
law would be the undoing of it, since no one would respect what 
every one could understand. The English constitution would 
be overturned, life would lose its sweetness, chaos would come 
again, and death would be the only refuge. We may be sure 
that Coke said something about the rash presumption of inex- 
perienced youth. He probably concluded by denouncing Bacon 
as an enemy of mankind and a traitor to his country. 

In this contest the odds were greatly in favor of Coke; a fact 
which he knew full well. As a scholar in politics Bacon excited 
a certain amount of distrust, which was enhanced by the novelty 
of his proposition. As a politician Coke was immeasurably his 
snperior. Long afterwards Bacon, looking back over his 
career, said of himself that he was better suited to hold a book 
than to play a part. In an extremely conservative age the prec- 
edents of centuries weighed heavily against him. Nothing of the 
sort had been tried since the compilation of the old Byzantine 
codes, of which but few legislators had ever heard. In this 
respect, as in many others, Bacon was very far ahead of his age. 
Had he succeeded, the evolution of our law would have been 
wholly changed; and English jurisprudence, instead of lagging 
behind the continental systems, would have led the van in the 
march of reform. In England his effort fell still-born; but it 
attracted marked attention abroad, and served to accelerate the 
development of the law in alien lands. 

Bacon, great as he was, was in no sense a universal genius, as 
he has sometimes been pictured in imagination. Never, save in 
fancy, did the universal genius exist. Outside of the sphere of 
his genius, Bacon was shorn of his strength, and was like unto 
other men. Though he had the flightof an eagle, yet he always 
skimmed along close to the surface of the earth. He tried his 
power in architecture, both theoretically and practically ; but the 
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results were unqualified failures; and his metrical translations of 
the Psalms must always take rank along with the worst speci- 
mens of poetry ever produced in our language. He had 
unbounded genius for whatever is practical; but farther his 
genius did not go. Curiously enough, the civilization which he 
projected, wonderful beyond conception, partakes largely of all 
of his defects. As the law is, or ought to be, above all things 
practical, it was strictly within his domain. He had not the 
marvelous technical knowledge of the common law that made of 
Coke an oracle in his profession; but he possessed a compre- 
hensive insight into the spirit, adaptability and philosophy of 
jurisprudence which Coke could never have acquired. 

So thoroughly conscious was Bacon of the necessity of the 
work for which he had endeavored to obtain the sanction of 
Parliament, that he afterwards resolved to carry it out as an 
individual enterprise. In his ‘* Proposal for Amending the Laws 
of England,’’ addressed to James I., he showed that he had 
thoroughly matured his scheme, and that he contemplated noth- 
ing revolutionary. ‘*I dare not advise,’’ he said, ‘* to cast the 
law into a new mould. The work which I propound tendeth to 
pruning and grafting the law, and not to plowing it up and 
planting it again; for such a remove I should hold indeed for a 
perilous innovation.”’ 

This great work, which might have been the crowning glory 
of almost any lifetime, was never to be accomplished. Bacon 
spoke of it in his last years regretfully as a work that required 
assistance, and that he had been compelled to forego. The 
failure has been a loss irreparable; for no one that ever lived 
was better qualified for such a task than Bacon. It seems strange 
that in his busy life, animated by such extensive designs, filled 
with so many vicissitudes, he should have formed this plan so 
early and should have brooded over it so long. Bacon’s capacity 
for labor was something marvelous. During the four years 
that he was chancellor he cleared off the long arrears of Ells- 
mere, and passed judgment in 36,000 cases, though during that 
period he presided over the House of Lords, was active in all 
affairs of State, participated in all kinds of social functions, and 
added largely to his voluminous writings, most of which were 
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translated into Latin, either by himself or by others under his 
supervision. From early manhood he was a frequent debater in 
Parliament, and until he ascended the bench he was engaged in 
an extensive practice in the courts; so that, although it might 
seem that his printed writings would exhaust the labors of a life- 
time, yet they represent but a small part of the work that he 
performed; hence it is only matter for surprise that he accom- 
plished as much as he did. 

Though the more important works of Bacon were published 
in Latin in order to render them everywhere current among 
scholars, yet they were very soon translated into several modern 
languages, so that they might be made accessible to a still larger 
circle of readers. They produced a profound impression; but 
their scope was not fully understood; and it cannot be said that 
they were received with much favor. Church and State remained 
attached to the old moorings; and the bar, always conservative 
save where a principle of public liberty is involved, adhered 
rigidly to the methods of Coke. The great majority of scholars 
were blindly, fanatically attached to the old order of things. 
Outside of a very small circle of personal friends, such as Sir 
Henry Wotton and Hobbes of Malmesbury, it is doubtful whether 
Bacon, up to the time of his death, had made a single convert; 
and the subsequent progress of his doctrine was slow, being 
achieved in spite of many obstructions. When Dr. Johnson, a 
little more than a hundred years ago, spoke of the study of 
science as being derogatory to the higher faculties of the mind, 
he echoed the sentiment of a great majority of his countrymen. 
Newman said that, even in his time, Oxford was a medieval uni- 
versity.!_ It is only within the last twenty or thirty years that 
the Baconian philosophy can be said to have attained to a definite 
triumph; and even now a belated combatant occasionally fires a 
random shot at the advancing column; but no damage is done, 
and the incident is soon forgotten. 

Bacon is the only great and radical reformer who was not at 
the same time an ardent propagandist. Judging from the effect 
of his teachings, the man that fired the Ephesian dome was but a 


1 Apologia pro vita sua, p. 149. 
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timid conservative compared to him; but he promised no Utopia, 
and besought no man to enlist under his banner. Indeed, so 
frequent and impressive was his advice against a rash acceptance 
of any novel doctrine, that it may almost be questioned whether 
he himself did not entertain misgivings as to the beneficial effects 
to be anticipated from the tremendous mine that he was engaged 
in planting under the venerable bastions of antiquity. Con- 
vinced that everything is experimental, and that caution should 
preside where the issues are uncertain and are so immense as to 
affect the entire future of humanity, he said: ‘* It were good 
therefore that men in their innovations would follow the example 
of time itself, which indeed innovateth greatly, but quietly, and 
by degrees scarce to be perceived ;’’ and he recommended that 
** novelty, though it be not rejected, yet be held for a suspect.”’ 
But it is difficult to believe that when he said in his last will, 
‘*For my name and memory I leave it to men’s charitable 
speeches, and to foreign nations, and to the next age,’’ —he 
did not anticipate the final success of a revolution compared 
with which all other revolutions were only the dust of the 
balance. 

It would require volumes to recount the triumphs of utilitarian 
science founded on the philosophy of Bacon, including all the 
inventions and discoveries of modern times, which constitute the 
theme of common declamation. Doubtless the debt we owe to 
him exceeds all of our powers of computation; but it is not 
possible to make a gain in one direction without a corresponding 
loss in some other. If Bacon really had any misgivings as to 
the ultimate effects of his teachings, events have proved that his 
fears were not wholly without foundation; for the countless vic- 
tories of science have failed to bring to our race that spirit of 
peace and contentment, rarer even than happiness itself, which 
has been the dream of the wise and the good ever since the world 
began. While we boast of our increasing knowledge, we must 
confess that our progress has raised up social questions that 
seem to defy solution, and that threaten to overturn the frame- 
work of society; that the present age is in profound revolt 
against ills of life that seem to be incurable, and that were 
formerly borne almost without complaint ; and that the con- 


it 
| 
| 
b 
le 
0 
i ti 
t 
te 


COKE AND BACON. 13 


stantly increasing complexities of modern life tend continually 
‘to make of existence a more deadly and desperate struggle. 

If it would be difficult to count up the debt that we owe to 
Bacon, it is equally impossible to compute what we have lost. 
A hundred years ago one of the first judges of the Supreme 
Court of the United States spoke of the Scotch philosophy of 
Thomas Reid as being as great a discovery as the discoveries 
made by Sir Isaac Newton. But alas for the mutability of 
things, the philosophy of Thomas Reid interests the present 
generation no more, while all the other systems of philosophy 
from Thales to Compte and Schépenhauer are drifting out of 
sight. It is a subject worthy of reflection that these tremendous 
derelicts, embodying the speculations of many of the greatest 
minds that ever lived concerning the faculties, the surroundings, 
the origin and destiny of man, hardly produce a ripple in the 
current of modern thought. 

If one should spend his life in counting, weighing and classi- 
fying grains of sand in a valley, he would, no doubt, in the 
course of time acquire a wonderful dexterity in that pursuit; 
but he would hardly possess a fit conception of the beauty and 
grandeur of the outline of the surrounding hills. ‘* The busi- 
ness of the poet,’’ said Imlac in Rasselas, * is to examine, not 
the individual, but the species; to remark general properties 
and large appearances; he does not number the streaks of the 
tulip, nor describe the different shades in the verdure of the 
forest.”’ 

No; he deais not with minute details and sundries; and in 
an age of details and sundries we have eliminated the poet. If 
Bacon planted the seeds of a revolution that overturned the work 
of Coke, he has rendered another Shakespeare impossible. Not 
by the aid of parliamentary grant or congressional appropriation, 
nor by the organization of gigantic corporations, can the sacred 
muse be wooed back to a world which she has deserted. The 
legitimate drama has been banished from the stage, or returns 
only after long intervals to revisit the scenes of her former 
triumphs. Barren as were the Middle Ages in most fields of 
thought and action, yet they brought forth new types of archi- 
tecture that have been found worthy to take their place along- 
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side of the immortal creations of Greece and Rome; while we, 
in the way of originality, only succeed in producing hideous 
sky-scraping structures that, as seen from the surface of the 
moon, cast their long, black, revolving shadows over the neigh- 
boring houses and streets. If at times we display great interest 
in the arts of painting and sculpture, it is mostly of the kind 
that is got up to order; but of that exquisite sense of the beauti- 
ful that made the illiterate Athenian multitude the finest art 
critics that the world has ever seen, we have not a trace; and in 
the absence of it we pin our faith to the guide-books. Our 
literature, made up now almost wholly of works of fiction, is 
nearly as ephemeral as the publications of the amateur writers of 
stories in the daily papers. At intervals of a few months some 
novel is acclaimed as immortal, by enthusiasts that could not tell 
the name of it a year later. 

The eloquence of the statesman has degenerated into the rant 
of the demogogue. Chrisostom and Savanarola, Bossuet and 
Massillon, Stillingfleet and Wesley and Whitfield, sleep in their 
hallowed tombs, and have left no successors. It would bea 
pleasant thing for us to have at the bar such men as Erskine and 
Curran and Webster and Pinkney; but the age does not produce 
them, and we get along the best we can without them. It was 
said long before Napoleon that there is but one step from the 
sublime to the ridiculous; but in an age in which we have be- 
come painfully conscious of the limitations of our powers, the 
ridiculous has gradually encroached on the sublime until there is 
only a fading line between them; and in deadly and constant 
fear of crossing it, we timidly take refuge in the commonplace. 
Music itself, heavenly maid, of all the fine arts the oldest, 
the most faithful and the tenderest friend of man, she who 
has soothed and comforted his sad heart in every time of 
sorrow ever since the morning stars sang together, is said by 
some to be undergoing a like eclipse. 

This also was in our destiny. Wonderful as are the advan- 
tages that we have derived from the scheme of Bacon for the 
improvement of mankind, yet it cannot be denied that in some 
respects our adoption of it has been like the second eating of 
the forbidden fruit. This was the inevitable consequence of his 
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teachings, the sum and substance of which was that we should 

put lead on our wings; that we should no more be led by sen- 
timent, nor seek the inaccessible, nor dally with the vague and 
the undefined. And we have kept the faith; and are keeping 
it more and more strictly as the years go by, with more and 
more emphatic results. It is only the other day that Profes- 
sor Goldwin Smith declared that if he lives a few years longer 
he expects to see the last poet, the last horse, and the last 
woman; three things that will certainly be missed. A little 
reflection would have convinced him that the last poet has 
already passed by. 

These are things that we cannot help. Though we may some- 
times look regretfully to the past, as Schiller looked back to the 
Gods of Greece, or as Mary of Scotland gazed on the receding 
shores of France, yet our way is onward; and we shall never 
more be content to sit down by the deserted hearthstones of our 
ancestors. Perhaps hereafter some genius as original as Bacon, 
and equally unheralded, shall reveal to men some better way that 
is now hidden from our eyes. 

If the law in its higher aspects has failed in its development 
in respect of harmony, or symmetry, or unity, or facility of 
being understood, that result has been reached through causes 
that Bacon distinctly pointed out and repeatedly warned us 
against. Although he recommended the closest, most analytical 
and most descriminating scrutiny of individual instances, thereby 
opening the door to infinite diversity, yet he urged, in the most 
impressive manner, that through this diversity, by means of 
arrangement, co-ordination and scientific classification, we should 
re-establish unity and harmony and symmetry, on larger, truer 
and more intelligible foundations; a process not applicable to 
poetry and the fine arts, which were not within his scheme, but 
one which is, above all things, applicable to the law. 

No one was ever so great a destroyer as Bacon; but he did 
not destroy for the sake of destruction; but only for the pur- 

pose of building again with lasting materials on a more secure 
basis. Everywhere he inculcated the necessity of classifying 
and organizing all facts of external observation, not only with a 
view to the preservation of knowledge, but also with a view to 
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facilitate the making of new discoveries, looking also possibly 
to that unification of knowledge, which, up to this time, remains 
no more than a pleasing dream. 

It might have been supposed that the law, being ails ex- 
perimental, and naturally adjusting itself easily to comprehen- 
sive rules, would have offered the most obvious and inviting 
field for the exhibition of the theories of Bacon; but his teach- 
ings have had perhaps less effect on English law than on any 
other science, The practice of reporting individual cases, which 
he found established, was an anticipation, to some extent, of his 
methods of critical inquiry as to individual instances; but the 
legal profession rejected his doctrine of careful classification and 
constant and scrupulous revision upon every new accession of 
knowledge. It is, however, a safe prediction that his doctrines, 
triumphant in all other fields of inquiry, must eventually prevail 
in English and American law also, the most intractable of all 
materials yet encountered. 

With his greater singleness of purpose, Coke was enabled to 
accomplish, though in a very different way, a task that Bacon 
was compelled to forego. Though not the author of the English 
system of reporting, he brought the art to a degree of perfection 
never before atiained, and rarely reached in latter times; he 
gave to the office of reporter a new dignity and importance; 
while in his commentaries upon Littleton he covered the whole 
field of English law as it then existed. His reverence for antiq- 
uity prevented him from discriminating between things in full 
force and things obsolescent and things obsolete; and hence he 
devoutly preserved every technicality that was anywhere im- 
bedded in the law; thus hampering legal development along the 
lines of natural justice and equity, and raising up that large and 
influential body of lawyers, who, adhering always to the strictest 
letter of the law, made a fetish of every conceivable technicality ; 
lawyers who rendered perpetual homage to the deified Quibble; 
who shuddered at the thought of an erasure in a deed; whowere 
ready to go into convulsions at a suggestion to amend a pleading ; 

and who seemed really to believe that the universe would some 
day be derailed and destroyed by a misplaced comma, 
There is no doubt but that Coke’s work was and remains a 
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colossal monument of labor and industry.’ He was the Moses 
that led the profession out of the wilderness of the year-books, 
the abridgments, the unwritten, the confused and undefined cus- 
toms. Before this, the law was but poorly understood, or was 
not understood at all; but Coke flattered himself that, with his 
commentaries, which offered a short road to knowledge, a man 
might hope to attain to some acquaintance with the common law 
after the lucubrations of twenty years; a saying that must have 
filled the hearts of the students of the Inner Temple with 
exceeding joy. 

When the crowning edifice of the common law was thus made 
complete, Bacon had already set at work the forces that were to 
effect its demolition. The common law established a lay and 
ecclesiastical hierarchy reaching from the serf to the throne. 
The political fabric was mortised and riveted together in every 
possible way. The penal laws were hardly less bloody than those 
of Draco. The feudal system of land laws, with its fantastic 
complications, its oppressive exactions, afforded a striking exam- 
ple of the culmination of aristocratic misrule. Though the in- 
stitution of chivalry, now an object of universal derision, had 
struck the first blow in her interest, woman, by the common law, 
remained a slave from her cradle to her grave. In short, there 
was some reason for saying that the law, as it then existed, was 
‘**the result of the blundering and chicanery of several genera- 
tions that in legal language is called the wisdom of the age.”’ 

The common law possessed, however, one virtue that redeemed 
many sins. It was instinct with that political liberty that was 
born and nurtured among the tribes that lived in the shadows of 
the great oaks of Germany for ages before Tacitus placed their 
simple customs in contrast with the meretricious manners of 
Imperial Rome. ; 

But whatever its virtues or faults may have been, it was not 
endowed with the permanence which the rigidity of its structure 
gave to it in the eyes of Coke. The chancellor was already 
engaged in smuggling into the country the equitable principles 
of the civil law, which were at a later day to filter into the com- 
mon law courts until the whole lump should be leavened; and 
the new civilization, starting into life at the voice of Bacon, was 
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to render the affairs of life so varied and complex as to make 
the common law system wholly inadequate to the wants of men. 

What Bacon desired was that Parliament should enter upon a 
career of cautious, prudent and enlightened law reform. The 
work of Coke was conceived in a different spirit; but his name 
as a jurist was so great, his accuracy so surprising, that his sum- 
ming up of existing law acquired an authority almost as absolute 
as that of a legislative enactment. They were both great men, 
and great lawyers; but their methods were essentially different. 
Coke had all the qualities of a great judge, and Bacon had all 
the qualities of a great judge except the indispensable virtues ; 
one was the greatest of reformers, the other belonged to the 
ranks of the most extreme conservatism. 
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CONTRACTS OF FOREIGN CORPORATIONS. 


A corporation cannot migrate and exercise its functions and 
powers in a State different from that of its creation, except with 
the express or implied consent of such State. As a corollary to 
this proposition, a State can prohibit, or admit upon conditions, 
a foreign corporation to do business and exercise its powers 
within its limits. This general statement is subject to certain 
exceptions which it is not necessary to mention here. 

Nearly all, if not all of the States, have constitutional provis- 
ions or statutes prescribing conditions upon which foreign cor- 
porations are allowed to do business therein. The conditions 
usually prescribed are, that the foreign corporation shall file a 
copy of its charter or certificate of incorporation, and a state- 
ment of its assets and liabilities, together with a certificate 
appointing an agent upon whom service of process may be made, 
in the office of the Secretary of State or other public officer in 
the State. The statutes of some of the States merely prohibit 
foreign corporations from doing business therein without com- 
plying with the conditions named, and do not declare what the 
consequences of a failure to comply therewith shall be; in other 
States the statutes not only prohibit foreign corporations from 
doing business without complying with the statutory require- 
ments, but also provide a pecuniary penalty for a violation 
thereof, while in a few of the States statutes exist declaring 
that the contracts of foreign corporations which have not com- 
plied with the local law shall be void, invalid, or unlawful, as the 
case may be. 

There is a great conflict of judicial opinion upon the effect of 
these different statutory and constitutional provisions upon the 
contracts of foreign corporations which have not complied there- 
with. In those States having statutes providing conditions upon 
which foreign corporations are allowed to do business, without 
stating what the consequences of a failure to observe the same 
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shall be, it is generally held that the contracts of foreign corpo- 
rations which have not complied with such statutes are void and 
unenforceable. The courts adopting this view base their 
decisions upon the principle that a contract prohibited by 
law is illegal and void, and upon the further ground that 
there must be an intent on the part of the legislature 
that the contract shall be void, for otherwise there would 
be no means of enforcing obedience to the law. Ina 
few of the States, however, having statutes of the character 
just mentioned, it is held that the contracts are not void, and 
that the State only can complain of the violation of the law. In 
States having statutes providing conditions upon which foreign 
corporations may do business, and denouncing a penalty for a 
violation thereof, it has been generally held that the contracts 
of a foreign corporation which has not complied with the law are 
not void, but that the only consequence of a violation of the 
statute is the incurring of the penalty provided. This is the 
view adopted by the Supreme Court of the United States in 
the case of Fritts v. Palmer.’ There are other States having 
statutes of the kind just mentioned in which it is held that such 
contracts are void, because a contract prohibited under a penalty 
is unlawful and void. The courts adopting this last mentioned 
view seem to find, in the provision of the law declaring a penalty, 
additional evidence of a legislative intent that such’contract shall 
be void. In those States having statutes containing express 
declarations that such contracts are void, invalid, or unlawful, 
as the case may be, it is held that the contracts are void to all 
intents and under all circumstances. 

An analysis of these various conflicting decisions would fail to 
develop any general principle or rule for the construction of 
statutes of the kind under consideration. There are two propo- 
sitions, however, upon which the authorities generally agree, 
viz.: first, that the statutes should be given such effect as the 
legislature intended; and second, that it is not the primary ob- 
ject and purpose of these statutes to prevent foreign corporations 
from doing business in the domestic State; but that the primary 
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purpose of such a statute is to furnish a convenient means for 
the service of process, and subjecting foreign corporations to the 
jurisdiction of the courts of the domestic State, and to place 
within the reach of the citizens of such State, knowledge of the 
powers, personnel, financial standing and responsibility of foreign 
corporations doing business therein. Another proposition of 
importance in determining the effect of these statutes upon such 
contracts is, that the contracts are not contrary to public pol- 
icy in the sense that the courts will not enforce them on that 
ground. It is true that the legislature is presumed to have a 
policy in view in the enactment of any public statute, and that a 
contract prohibited by statute is contrary to the policy influenc- 
ing the enactment of such statute. But where a statute is 
designed for the benefit and protection of individuals who are 
sui juris, as distinguished from intending to promote and secure 
objects of public interest, or morality, a defense to a contract 
made in violation thereof, based upon considerations of public 
policy, will not prevail. The statutes under consideration are 
intended for the benefit and protection of individuals entering 
into contracts with foreign corporations, and no matter of public 
interest is at stake. In the absence of statute the contracts of 
foreign -corporations are valid and enforceable upon the principle 
of comity. In those States having statutes providing conditions 
upon which foreign corporations are allowed to do business, and 
prescribing a penalty for violation thereof, it is held by the 
weight of authority, that the contracts of such corporations, 
which have not complied with the law, are not void. The decis- 
ions adopting this view certainly recognize that such contracts, 
although prohibited, are not against public policy. The courts 
which hold that contracts of foreign corporations which have 
not complied with the local law are void do not, as a rule, 
base their decisions upon considerations of public policy, but 
hold such contracts void upon the principle that a contract pro- 
hibited by statute is illegal and void, or on the theory that such 
contract should be held void as a penalty for the violation of the 
law. The fact that, in the absence of statute, such contracts are 
treated as valid and enforceable, and that in those States having 
statutes providing conditions upon which foreign corporations 
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may do business therein, such corporations are authorized to 
make contracts upon compliance with the requirements of the 
statute, argues conclusively that the contracts are not contrary 
to public policy, and are not so considered by the legislatures of 
the several States. 

Jessel, M. R., in the case of Printing &c. Company v. Samp- 
son,’ says: ** It must not be forgotten that you are not to extend 
arbitrarily these rules which say that a given contract is void as 
being against public policy, because if there is one thing which 
more than another public policy requires it is that men of full 
uge and competent understanding shall have the utmost liberty 
of contracting, and that their contracts when entered into freely 
and voluntarily shall be held sacred and shall be enforced by the 
courts.” 

It is a well established principle of the common law that 
where a contract is prohibited by statute it is illegal, and it is 
generally said that such contracts are void. It does not follow, 
however, that every contract which is prohibited by statute is 
unenforceable under all circumstances. Where a contract is 
prohibited by statute, and such statute is intended for the pro- 
tection of the individual citizen, as distinguished from declaring 
a rule of public policy, a party may waive the right to take ad- 
vantage of the statute and plead the invalidity of the contract 
as a defense, or by his conduct may estop himself from so doing. 
When a contract is not contrary to public policy, or malum in se, 
but is merely malum prohibitum, a party cannot retain the bene- 
fits of such contract and at the same time repudiate it,— he 
cannot affirm and disaffirm,— he cannot, in the language of Lord 
Mansfield, ** use the statute which is intended as a shield, as a 
sword.’” Where a party has accepted and made his own the 
benefit of a contract, he has estopped himself from denying in 
court the validity of the instrument by which those benefits 
came to him.? 

In the application of this principle it is immaterial that the 
statute declares the contract void. The Statute of Frauds 
declares that a contract for the sale of real estate which is not 
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in writing is void; but nevertheless where such contract has been 
partly executed, it will be enforced. The statute declares that a 
conveyance made with intent to hinder, delay and defraud credit- 
ors shall be void. Where, however, the creditor, the person such 
statute is intended to benefit and protect,— has received a divi- 
dend or any other benefit or advantage from such conveyance, he 
is estopped from questioning its validity. A judgment or decree 
of acourt rendered without jurisdiction is void; but a person who 
has accepted benefits under such decree cannot afterwards deny 
its validity. ‘** Where a party has availed himself of an unconsti- 
tutional law, he cannot, in a subsequent litigation with others, not 
in that position, aver its unconstitutionality as a defense, although 
such unconstitutionality may have been pronounced by a compe- 
tent judicial tribunal in another suit.’’! In this case it is also 
stated: ‘* The principle of estoppel thus applied has its founda- 
tion in a wise and salutary policy. It is a means of repose. It 
promotes fair dealing. It cannot be made an instrument of 
wrong or oppression, and it often gives triumph to right and 
justice where nothing else known to our jurisprudence can, by 
its operation, secure those ends. Like the Statute of Limita- 
tions, it is a conservator, and without it society could not well 
go on.””? 

Mr. Justice Cooley, in the case of Beecher v. Marquette & Pa- 
cific Rolling Mill Co.,’ says: ‘* Courts often speakof acts and con- 
tracts as void when they mean no more than that some party con- 
cerned hasa right to avoidthem ; legislators sometimes use language 
with equal want of exact accuracy; and when they say that some 
act or contract shall not be of any force or effect, mean perhaps 
no more than this: that at the option of those for whose benefit 
the provision was made it shall be voidable, and have no force 
or effect as against his interests. * * * If it is apparent 
that an act is prohibited and declared void on grounds of general 
policy, we must suppose the legislative intent to be that it shall 
be void to all intents; while if the manifest intent is to give pro- 
tection to determinate individuals who are sui juris, the purpose 
is sufficiently accomplished if they are given the liberty of avoid- 
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ing it. A statute would strike blindly if the letter alone were to 
be regarded, not the spirit.’’ 

Mr. Justice Dewey, in the case of Allis v. Billings,! uses the 
following language: ‘* The term ‘ void,’ as applicable to convey- 
ances or other agreements, has not at all times been used with 
technical precision, nor restricted to its peculiar and limited sense 
as contradistinguished from ‘ voidable;’ it being frequently in- 
troduced, even by legal writers and jurists, where the purpose is 
nothing further than to indicate that a contract was invalid, and 
not binding in law. But the distinction between the terms 
‘void’ and *‘ voidable,’ in their application to contracts, is often 
one of great practical importance; and whenever entire technical 
accuracy is required, the term ‘void’ can only be properly 
applied to those contracts that are of no effect whatsoever; such 
as are a mere nullity, and incapable of confirmation or ratifica- 
tion.”’ 

Chief Justice Ryan, in the case of Bromley v. Goodrich,? 
says: ** Probably no words are more inaccurately used in the 
books than void and voidable. Statutes not unfrequently declare 
acts void, which the tenor of their provisions necessarily makes 
voidable only.”’ 

The decisions are numerous in which the term * void’’ as 
used in the statutes has been construed to mean ‘‘ voidable ”’ 
only. 

It is now the generally accepted doctrine of modern authority 
that where a party has entered into a contract with a corporation 
which is ultra vires in the sense that the same is beyond the 
powers of the corporation, and therefore in violation of the 
express or implied prohibition of the statute, and has received 
benefits thereunder, he cannot retain the benefits and at the 
same time defend against the enforcement of the contract on 
the ground that it is uléra vires. The courts generally speak of 
ultra vires contracts as void; but notwithstanding this they still re- 
gard and give effect to the principles of estoppel and waiver which 
prevent a party from asserting their invalidity when it would 
be inequitable and unjust to rely upon such defense. Mr. Sedg- 
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wick, in his work on Statutory and Constitutional Law,! says: 
«Jt must be fully borne in mind that the invalidity of contracts 
made in violation of statute is subject to the equitable exception 
that, although the corporation in making the contract, acts in 
disagreement with the charter, where it is a simple question of 
capacity or authority to contract, arising either on the ground 
of regularity of organization or of power conferred by the char- 
ter, the party who has had the benefit of the agreement cannot 
be permitted, in an action found on it, to question its validity. 
It would be in the highest degree inequitable and unjust to per- 
mit the defendunt to repudiate a contract the fruits of which he 
retains. And the principle of the exception has been extended 
to other cases. So aperson who has borrowed money of a sav- 
ings institution upon his promissory note, secured by a pledge 
of bank stock, is not entitled to an injunction to prevent the 
collection of the note, upon the ground that the bank was pro- 
hibited from making loans of that description.”’ 

The principle of estoppel, applied to ultra vires contracts of 
domestic corporations, should apply with equal force to the con- 
tracts of foreign corporations which have not complied with the 
local law. When a domestic corporation enters into a contract 
in excess of its powers, it violates either the express or implied 
prohibition of the statute. The implied prohibition is just as 
imperative as though expressed. 

The Supreme Court of Alabama has held, under a statute of 
that State declaring that it shall not be lawful for any person to 
act as agent for a foreign corporation which has not complied 
with the terms of the statute, and prohibiting foreign corpora- 
tions under penalty from doing business before complying with 
such provisions, that a note and mortgage, given to a foreign 
corporation which has not complied with the law, are void and 


unenforceable, and that the transaction is illegal and the corpora- 


tion cannot recover the amount loaned.? 
Mr. Thompson, in his recent work on Corporations, in refer- 
ring to the decisions of the Supreme Court of Alabama holding 


1 Second Edition, page 73. gage Company, 88 Ala. 275; s. c. 7 
2 Farrior v. New England Mort- South. Rep. 200. 
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that the note or mortgage taken by a foreign corporation which 
has not complied with the law are void and unenforceable, says: 
** Tt cannot escape attention that these decisions ignore the dis- 
tinction, often taken by enlightened courts in respect of the 
validity of contracts, between contracts which are merely malam 
prohibitam, and contracts which are malam in se. Such decis- 
ions put the contracts under consideration, although perfectly 
innocent and meritorious in themselves, on the footing of con- 
tracts which are essentially criminal, corrupt, or fraught with 
moral turpitude, or otherwise opposed to the public policy of the 
State. In leveling such contracts to this ground, and in allow- 
ing their own citizens to repudiate them on such a plea, while 
keeping the consideration, the courts degrade the commercial 
morals of the people, encourage general dishonesty, expel capital 
from the State, and bring its judiciary into deserved disrepute.”’ 

There is still another reason why the decisions of the Supreme 
Court of Alabama are unsound. As we have already stated, the 
primary purpose of a statute fixing conditions upon which cor- 
porations may do business in a State, where such statute exists, 
is to furnish a convenient means for the service of process, and 
to subject such corporations to the jurisdiction of the courts of 
the domestic State, to place within the convenient reach of the 
citizens of such State a knowledge of the powers and financial 
standing and responsibility of such corporation. Now, when 
the transaction is of such a nature that the party entering into 
the contract with a foreign corporation does not incur any 
obligations until there has been full performance of the con- 
tract on the part of the corporation, as in the case of the 
execution of a note and mortgage upon the receipt of the money 
loaned, the contract is not one which the statute was designed 
to affect. In such a case there is no necessity, on the part of 
the individual entering into the contract with the corporation, to 
enforce or protect any right, as against the corporation, in the 
courts of the local State; and it is immaterial to him whether 
the corporation is solvent or insolvent, because the corporation 
has performed its part of the contract. Regarding the inten- 
tion and spirit of such statutes it cannot be held that they were 
intended to apply to contracts of the character just mentioned. 
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It is a familiar maxim of the law that where the reason for the 
law ceases the law itself should also cease. 

These statutes should be so construed as will give full force 
and effect to the principles of estoppel and waiver herein 
discussed, and confine their operation to contracts which they 
were designed to affect. Such a construction will advance 
justice without in the least violating the spirit and intent of 
such legislation. 


Mitton S. Gunn. 
HELENA, Mont. 
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A NEW DEPARTURE IN FRENCH MARRIAGE LAW. 


The French law of the 20th June, 1896, marks a new depart- 
ure in the history of the French law of marriage. Its avowed 
object, proclaimed in its title, is that of rendering marriage more 
easy. The increased facility for marriage given by the law is, 
however, so inconsiderable that an Anglo-Saxon might consider 
that this title is ironical, did he not reflect upon the tenacity 
with which the French still hold to the patriarchal theory of the 
family tie and of parental authority. Insignificant however as 
the change may appear, it is none the less, as has been stated, 
a step in a new direction, and one of which it is profitable for the 
student of international law and of comparative legislation to 
take account. 

In order to appreciate the effect of the new law we must first 
briefly review those matters with which it deals as they stood 
formerly. As the law stood previously, a son who had attained 
the age of twenty-five years or a daughter who had attained the 
age of twenty-one years could marry without the consent of 
their parents; but although actual consent was no longer neces- 
sary after these respective ages were attained, they were required 
before marrying to demand, in an instrument drawn up in solemn 
form of law before a notary, known as an acte respectueux the 
counsel of their father and mother or that of their grandfathers 
and grandmothers, when their father and mother were dead or 
incapable of manifesting their will; and between the age of 
twenty-one and twenty-five for daughters, twenty-five and thirty 
for sons, this acte respectweux had to be served a second and a 
third time at intervals of a month; and not until one month 
after the third service was it lawful to proceed to the celebration 
of the marriage. 

It was felt that this repetition was a needless source of embit- 
terment of the refusal of parental consent which necessitated 
the formality, and that it also entailed unnecessary delay in the 
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case of persons who had arrived at a competent if not mature 
age. The number of actes respectueux has therefore been 
reduced to one, and a month after the service of this one instru- 
ment the marriage can take place. 

A further impediment removed by the new law is that em- 
bodied in the old text of article 73 of the code which provided 
that the consent of parents, in case it was required, could only be 
given in an instrument drawn up by a notary. Now a notary is 
in France a very different functionary from a notary public in 
England or America. He is a conveyancer and custodian of 
deeds, holding a semi-official position of great responsibility and 
consideration. Large fees are therefore an inseparable accom- 
paniment of any document drawn through his instrumentality ; 
and the necessity of discharging these fees in the case of a deed 
of consent to their marriage has proved an obstacle in the path 
of many a young couple in France. 

The new law remedies this by providing that consent may be 
given either before a notary, or before the registrar of births, 
deaths and marriages of the domicile of the parent consenting ; 
or abroad, before the diplomatic or consular representatives of 
France. Furthermore, it is provided that all deeds of consent, 
as well as actes respectueux (which latter must still be drawn up 
by a notary) are exempted from all dues, costs and fees to the 
officers who draw them up; they are also exempted from stamp 
and recording dues (droits d’enregistrement ). 

It frequently happened that evidence of the death of parents 
and of their consequent inability to signify their consent was 
not forthcoming in the shape of a certificate of death. Article 
5 of the new law, supplementing article 155 of the code, provides 
that this deficiency may be supplied by the declaration upon oath, 
by the parties and the witnesses to the marriage, that the place 
of death and last domicile of the parents are unknown to them. 

This is a noteworthy provision, being a derogation from the 
solemn nature of a French certificate of death as a mode of 
proof. The rule in France is that a record of a birth, death or 
marriage is a sacramental form of proof, absence of which can 
only be supplied by a cumbrous proceeding known as an action 
en rectification d’état civil, directed against the registrar and 


30 31 AMERICAN LAW REVIEW. 


subject to all the delays and expense of an ordinary action at 
law. The provision under consideration for the first time admits 
collateral evidence in the nature of an affidavit to supply the 
absence of record. 

Three more articles complete the law: First, an article which 
provides that in case of disagreement between parents divorced 
or judicially separated, the consent of that parent in whose favor 
the divorce or separation was pronounced and who has obtained 
the custody of the child shall suffice. Secondly, an article which 
it is not necessary to notice in detail, the effect of which is to 
simplify the procedure upon caveats or oppositions to a mar- 
riage; and lastly, a provision assimilating a parent undergoing 
sentence of penal servitude to one incapable of manifesting his 
consent. 

To sum up, then, the law has vastly cheapened and somewhat 
simplified marriage in France. Marriage is now distinctly more 
accessible to persons of small means, though only slightly less 
complex of accomplishment than it was before. 

If, therefore, the old formalism has been only thus slightly 
relaxed, what, it will be asked, prompted the legislator to relax 
it at all? Why has the patria potesias not been left in all its 
pristine severity? 

The reasons for the change are two. The French legislature 
has at last been roused to an attempt to stem the growing tide 
of irregular unions, especially in the great cities. ‘* The simpli- 
fication of the formalities of marriage,’’ says Senator Ratier 
in his report of 24 January, 1896, ‘will have for its principal 
result to diminish the number of irregular unions which are 
becoming so frequent in our great cities and amongst certain 
laboring populations. The more steps there are to be taken, 
deeds to be drawn, expenses to be incurred, obstacles to be over- 
come, the more quickly the patience of the intended husband and 
wife is likely to be exhausted. Often it must be stated the 
complexity of our marriage formalities brings about cohabita- 
tions which the parties intended to transform into a regular 
marriage, but which in most cases are continued only to end 
ultimately in abandonment.”’ 

M. Félix Leroy, speaking in the Chamber of Deputies in 1888 
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on a bill introduced with the same object, says: ‘* All economists 
and moralists, to whatever school they belong, agree in denounc- 
ing as a social peril the incessant progress of concubin- 
‘age; * * * another truth which has taken more time to 
come to light, is that many of these concubinages are the in- 
voluntary but indubitable result of the complicated formalities 
with which the Civil Code hedges round marriage.”’ 

In the second place the continued and steady depopulation of 
France is a matter of continual anxiety to each succeeding 
administration, and it is hoped that it may be to some extent 
checked by increased facilities for marriage. Time alone can 
show whether this is so, or whether, on the contrary, the causes 
of the depopulation are not beyond the reach of legislation. 
Certain it is that the marriage statistics of France, by comparison 
with other European countries, justify the change. For the 
proportion of marriages is lower in France than in any other 
country, as will be seen from the following table, giving the num- 
ber of marriages per 1,000 head of population: — 


France also occupies the lowest rank in the proportion of births 
per 1,000; for from 1865 to 1883, the figures are as follows: — 


And the proportion in France (in 1890) had still further 
declined to 21.5. 

Such then is the cause for this law, which, tentative and halting 
as it may seem to us, constitutes a veritable innovation upon the 
Gallo-Roman theories of marriage. To show how the theory of 
** conservation of the family”’ still persists in France, we have 
only to recall the amendment proposed by M. Charles Ferry 
which merely involved the — to our ideas — simple and obvious 
proposal to abolish the acte respectueux altogether after the ages of 
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25 and 21 respectively. Nevertheless, this proposal was voted — 
I had almost said — hooted — down, as absolutely ‘* radical,” 
a ** grave breach in the fundamental idea of the family.”’ 

However this may be, we cannot but congratulate the French 
legislature upon their new departure, and trust that it will fully 
answer their expectations, so as to induce them to still further 
relax the remaining restraints on marriage; for it is to the inter- - 
est of the world’s progress that a nation so highly gifted should 
increase and multiply. 

Outver E. BoprneTon. 
24 BOULEVARD DES CAPUCINES, PARIS, FRANCE. 
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THE FALLACY OF COMPROMISE AND ARBITRATION.? 


It may be—TI do not say it is so— that the men of London may prefer to 
have their causes settled quietly and inexpensively by some sensible and honor- 
able man who knows the nature of the business, and may be trusted, to the 
enormous expenditure and endless delay which often follows the litigation of 
questions in courts of law. 


In 1891, when the late Chief Justice Coleridge hazarded this 
significant suggestion, the whole country, and particularly Lon- 
don, had gone arbitration mad. The Queen’s Bench was 
despised and rejected, not merely by the lay, but also by the 
law press, as anyone who takes the trouble to look up the back 
numbers of some of the legal periodicals can verify, and 
arbitration was loudly proclaimed to be the panacea for the 
injured litigant. Since then many important changes have 
taken place, and not only the **men of London,’’ but the 
country at large, is better able than it was to judge of the value 
of arbitration as a mediuin for the settlement of differences. It 
accordingly occurred to me that the present was a fitting time 
and occasion on which to offer a few remarks on the compara- 
tive efficiency of arbitration, since, if it in truth commends itself 
to the people, we have no right to complain, for every right- 
thinking man will recognize that his own interests must always 
be subordinated to the public weal, as he is after all but a ser- 
vant of the people. In approaching this subject, we ought not 
to forget that a lawyer occupies a position entirely different to 
alayman. It is a position, indeed, of some delicacy, for if he 
is worth a straw to his profession and to the country he should 
have a certain amount of affection for the old common law 
which he has sworn to stand by and uphold. If he is a lawyer 


1 A paper read by Mr. C.H. Pick- ing in Birmingham in October last. 
stone, solicitor, of Radcliffe Bridge, Reprinted from the Law Times of 
England, before the Incorporated Law London. 

Society, of that country, at its meet- 
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in this high and proud sense of the term, it stands to reason that 
he will be inclined to be hypercritical in his opinion of a reme- 
dial agency the very existence of which must be a reproach to 
the law. Nor must it be forgotten that it is, and has been for 
centuries, an integral principle of our creed that arbitration and 
law cannot stand together, that law must be supreme, and that 
an attempt to substitute the arbitration room for the Queen’s 
courts, or, in other words, to ‘* oust the jurisdiction ’’ of the 
Queen’s courts, is to this very hour illegal. There is thus a 
certain tinge of heresy about a lawyer’s espousal of the cause of 
arbitration. Given a science of law which — as I believe ours 
does — appeals to the reason, and has the confidence of the 
people, all that is needed is proper machinery for applying it, 
and I think there can be no question that it is not the law of 
England, but the administration of it, which has been the parent 
of arbitration. 

In the abstract who will deny that arbitration is essentially 
unsatisfactory? For arbitration is not law at all. Law isa 
science built up of the accumulated ‘* wisdom of ages,’’ the aim 
and object of which — to borrow the quaint metaphor of the 
ancient sage —is to insure that ‘each shall sit under his own 
vine or fig-tree, and none shall make them afraid.’’ Arbitration, 
on the other hand, has a contempt for legal principles. It is an 
illusory, impalpable quantity, the ephemeral delivery of a casual 
mind, the aim and object of which is to achieve that notorious 
impossibility, the serving of two masters. How bitter, then, 
must be our sense of humiliation to observe lawyers occupying 
high positions, and legal periodicals of commanding influence, 
contrasting law and arbitration unfavorably to the former. It 
has always been a mystery to me how anyone with any experi- 
ence of the remedy could recommend arbitration as a medium 
for the settlement of differences; but to have great lawyers do 
so without apology has seemed to me nothing short of an insult 
to the people. You remember how the idea that a father, of 
-whom his son asked ‘* bread,’’ would give him a ‘‘ stone,”’ was 
ridiculed. But to give a stone in place of bread is no more than 
parallel with the incongruity of a lawyer offering his client, 
in place of a draught from Chief Justice Wilmot’s ‘‘ pure foun- 
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tain of justice,’’ a mouthful of that sickly adulteration which 
is dispensed in the arbitration room, and the better quality 
of which is denominated ‘substantial justice.’’ I challenge 
anyone, lawyer or layman, to combat the deliberate assertion 
that, speaking generally, the most unsatisfactory tribunal which 
the wit of man has yet devised is the arbitration room. How 
unsatisfactory? From every standpoint. I maintain that it has 
not a solitary good point to recommend it. Is the Queen’s 
Bench costly? What is arbitration? Is the Queen’s Bench 
dilatory? More so than it ought to be, I admit. But at any 
rate Her Majesty’s judges have no interest in prolonging the 
proceedings, which cannot be said of lay arbitrators, whose 
remuneration expands with the length of their sittings. 

But it is urged that a judgment of the Queen’s Bench is 
indeterminate. What could be more indeterminate than an 
award? It is notorious that-an award is often but the begin- 
ning of litigation, for even if it survive the charge of irregular- 
ity, it is open to a host of legal objections that could never be 
launched against a judgment; and the client who has been 
flattering himself with the thought that in electing to go to 
arbitration rather than law he has done a good stroke of busi- 
ness, will in all probability experience that unpleasant sensation 
popularly described as ‘‘ getting out of the frying-pan into the 
fire.’’ 

But the most striking refutation of the efficacy of arbitration, 
and its strongest condemnation, is that it never satisfies either 
party. No one who has studied the faces issuing from a law 
court — whether it be the great tribunal of justice in the Strand, 
or the humblest of County Courts — can fail to distinguish the 
victors; their beaming countenances and animated conversation 
betray them, and I know of no more exuberant joy than that 
of the litigant who has successfully vindicated his right against 
another’s might. But let an observer study the faces that 
emerge from the arbitration room, and what does he see? 
Instead of the beaming countenance of a victor and the plucky, 
grin-and-bear-it air which in my experience has ever been char- 
acteristic of the Englishman fairly beaten, there emerge two 
crestfallen and utterly woe-begone individuals, endeavoring to 
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look pleasant, though obviously consumed with a devouring 
longing to swear. And why? Because neither side has won — 
no ** side ’’ ever wins in the arbitration room. 

A laudable attempt is made to mete out that nondescript quan- 
tity, substantial justice — a commodity which it is exceedingly 
difficult to measure, and which pleases no one. What is ** sub- 
stantial justice?’’ It certainly is not pure justice: it is justice 
minus just so much as is covered by the qualifying term ‘* sub- 
stantial.’’ It is neither fish, flesh, nor good red-herring. It 
bears the same relation to the genuine article that plated silver 
bears to silver-plate, or that ‘‘ fresh ’’ eggs bear to ‘* newly laid.”’ 
It is, in fact, a commodity of which a lawyer should be ashamed, 
and with which a client is generally as disgusted as is an honest 
man who has secured that brulum:fulmen, the moral ”’ victory. 
Oh, the chilling irony of thisterm! And yet it is the invariable 
consolation of the arbitration robm. Even if one party is pal- 
pably in the right, and as such entitled to the verdict, how 
frequently is a sop thrown to the other in the shape of a remis- 
sion of the winner’s costs, the being saddled with which takes 
all the gilt off the victory. No, for my part, I am firmly con- 
vinced, and I do not scruple to assert, that the accepted motto 
of the British litigant is “* Win or lose!’’ ‘* Give us victory or 
give us death!’’ is the popular sentiment, no half-hearted 
‘**moral’’ victory. In nearly every case one’s client is either 
right or wrong. If he is right it is an insult not to vindicate it; 
if he is wrong it is an injustice to make his opponent bear a por- 
tion of his punishment. I do not, of course, decry ‘* coneilia- 
tion; ’’ no one knows better than the lawyer how necessary con- 
ciliation sometimes is. 

But “ conciliation’’ and ‘‘compromise”’’ are by no means 
synonymous. One may employ conciliation even to the extent 
of inducing the client to ** forgive his enemy,’’ but beware of 
compromise. The distinction between ‘‘conciliation’’ and 
compromise ”’ is clear: the one is an argument with unreason 
in the sacred precincts of your own office, and preparatory to 
the ‘* letter before action.”’ The other is addressed to your 
opponent; it is an admission of weakness, and as such is viewed 
with suspicion by a strong man, and as a sign of ultimate capit- 
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ulation. My opinion of what a client wants is not to fight at all 
unless he is legally right, but, having once made up his mind to 
fight, it is guerre & mort! 

Which of us has not had occasion to bitterly regret his own 
want of initial firmness when, at the end of a protracted series 
of letters ‘* without prejudice,’ he finds himself compelled to 
fight with an attenuated case? There are probably few of us 
who have not experienced the bitter sense of mortification aroused 
by the suggestion (generally of weak or impatient judges), 
‘‘Cannot you two gentlemen put your heads together? ’’ — the 
usual meaning of which is that the judge, for some (generally ) 
inscrutable reason — sometimes, indeed, for no reason at all— 
has determined that the case is one for compromise. Although 
it is offered as a suggestion, no one knows better than the 
unfortunate advocates to whom it is addressed that it is an im- 
perative command. Compromise at any stage is an expedient 
that demands the greatest tact and most anxious consideration 
on the part of the practitioner, and is seldom to be recommended 
except perhaps where it will prevent the washing of a lot of 
dirty linen. But it is compromise, at the eleventh hour and 
under pressure that breaks the heart of the lawyer and disgusts 
the client. To such an extent, indeed, do I believe compromise 
to be abhorrent to the instincts of the Englishman that I do not 
hesitate to say, that a man who gets the reputation of being a 
‘* settling ’’ and not a ** fighting ’’ lawyer is doomed. 

Compromise is the very life of arbitration. The fact is, that 
in the usual case of a reference to two arbitrators the arbitrators 
have no pretensions to judicial impartiality, and are mere par- 
tisans, each considering that his réle is to do the best he can for 
‘*his man,’’ and utterly oblivious of the fact that they should 
regard and behave themselves as judges. To such a pass have 
things come that the usual course of proceeding now seems to 
be, when one party has nominated as his arbitrator a person 
obviously disqualified by interest or bias from bringing a judicial 
mind to bear on the facts, his opponent, instead of objecting and, 
if necessary, applying for an injunction, resignedly takes refuge 
in the craven expedient of appointing a second so-called ‘ arbi- 
trator ’’ equally prejudiced in the other direction. The offspring 
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of two blacks is, however, notoriously not a white. It is sur- 
prising that in such circumstances they fail to agree, and that 
the services of the umpire are almost invariably requisitioned? 
The absolute illegality of this partizanship of arbitrators is 
unquestionable, and was strongly insisted upon by Mr. Justice 
Erle in the case of Oswald v. Grey,’ when he said: ‘ It appears 
in the present case that each of the arbitrators has considered 
himself as the agent of the party who nominated him. This isa 
notion which ought strongly to be repudiated, and it is wrong 
for an arbitrator so nominated to consider himself appointed to 
take care of the interests of one party only and not of the other 
as well.’’ 

How such a tribunal, proceeding on such an apology for legal 
principles, can ever commend itself to a lawyer has always 
appeared to me incomprehensible. Nor have I in a provincial 
practice discovered any popular demand for it. On the con- 
trary, I have oftentimes witnessed the mortification of a client 
who, thanks to- the pernicious *¢ Arbitration Clause,’’ or the 
grandmotherly solicitude of Parliament, discovers too late that 
he has all unwittingly, perhaps, been deprived of what he had 
fondly thought was his inalienable right — the right of invoking 
the aid of his country’s law. Such is the occasion on which to 
get an outspoken estimate of an Englishman’s idea of arbitration. 

If anyone thinks this assertion extravagant, let him study the 
Digests for the last ten years, and see the variety of attempts 
which have been made to escape the octopean grasp of a strin- 
gent Arbitration Clause; to escape, that is to say, a tribunal 
which was presumably the party’s own original choice. It has 
been urged that the public have lost confidence in the Queen’s 
Bench, and have demanded a substitute. I do not believe 
this is so, and have yet to meet the ‘‘ business man ’’ who placed 
the arbitration room above the Queen’s Bench as a medium for 
the settlement of differences. Let the apologists for arbitration 
say what they will, no ‘‘ arbitration chamber ’’ can command the 
confidence and respect with which the Queen’s courts, in spite 
of their shortcomings, are regarded by the British public. A 
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judge is notoriously independent of the parties who come before 
him —indeed, they scarcly know whence he comes or whither 
he goes; he can view with perfect mental equipment the issue 
he has to try; long training and practice have formed in him the 
habit of grasping facts rapidly, of appreciating their relative 
significance, and of drawing correct inferences from them with 
logical precision. And above and beyond all, there is the cer- 
tainty that he will decide the issue by the application of intelli- 
gible and accepted legal principles, the soundness of which can, 
if necessary, be tested, instead of by the haphazard ‘* difference- 
splitting ’’ which prevails in the arbitration room. A judge 
(without a jury for preference) is an infinitely better and more 
satisfactory tribunal than any body of arbitrators, voluntary or 
official, can ever be. No judge is less given to loquacity than 
Mr. Justice Day, but even he broke out on a recent occasion at 
Manchester. ‘It is shocking to think,’’ said he, ‘‘ that actions 
of this sort (colliery flooding ) sometimes go to a reference, and 
last from month to month, often for more than a year; whereas 
under the present circumstances [trial at the assizes] this case 
has occupied only four days and a fraction.”’ 

There is another argument which has always seemed to me to 
afford a striking condemnation of the theory of settling disputes 
by arbitration, and upon principles other than legal, and I hope 
you will not consider it a far-fetched one. I refer to the fact 
that in the Revealed Law—where one might, perhaps, more 
than anywhere else have expected to find the ‘* give and take ”” 
principle propounded — legal principles applied by duly consti- 
tuted ‘* judges ’’ were insisted upon as the only proper medium 
for the settlement of differences. If we turn to Deuteronomy,! 
we find this stated with remarkable force and precision: ‘If 
there arises a matter too hard for thee in judgment between 
blood and blood, between plea and plea, and between stroke and 
stroke, being matters of controversy within thy gates, then shalt 
thou arise * * * and shalt come unto the judges that shall 
be in those days, and inquire, and they shall show thee the sen- 
tence of judgment. Andthou shaltdo * * * according to 
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the sentence of the law which they shall teach thee, and accord- 
ing to the judgment which they shall tell thee thou shalt do; 
thou shalt not decline from the sentence which they shall show 
thee to the right hand nor to the left.’’ This remarkable pro- 
nouncement should have special weight and influence with a 
lawyer, inasmuch as our law, as Blackstone reminds us, is in 
part founded upon and ‘should not be suffered to contradict ”’ 
the Revealed Law. But apart from this consideration and from 
any question of religious opinion, it is interesting as evidencing 
the rejection in a primitive state of society of the method and 
principle of arbitration. Why was it rejected? I think I have 
said enough to show that both in the abstract and in the con- 
erete arbitration as a medium for the settlement of differences 
is an egregious failure. There is, however, a last consideration 
which perhaps more than any amount of abstract reasoning 
should serve to drive home the last nail in the coffin of arbitra- 
tion. Of course, I allude to the chequered career of the ‘ In- 
fant English Tribunal of Commerce,’’ as its progenitors fondly 
termed it, which on the 23d November, 1892, was born into an 
expectant world. Some of us will doubtless recollect the 
despairingly pessimistic paper read by our friend Mr. Herbert 
Bentwitch at Manchester three years ago, in which he deliber- 
ately espoused what he candidly admitted was a ‘policy of 
despair,’’ 7. e. the cause of arbitration, particularly in reference 
to the birth of the ‘‘infant’’ in question. It will be remem- 
bered that he lugubriously asserted that the time had arrived 
when we lawyers ‘* must follow to the chambers of arbitration 
the work which has been withdrawn from the courts.’’ Like 
Moses of old, he would have led us into a ‘‘ promised land,” a 
land ‘‘ flowing with milk and honey,”’’ even the fertile plains of 
the Chamber of Arbitration, which, he seductively assured us, 
might be made ** the very tribunal for solicitors.’’ The invita- 
tion, however, fell on deaf ears: lawyers preferred to sojourn in 
the ‘* wilderness of single instances.’’ And the event proves their 
wisdom. Had we followed Mr. Bentwitch’s lead into his prom- 
ised land, one thing is very certain, and that is that long ere this 
weshould have been reproaching him in the language of the ancient 
Israelites: ‘* Wherefore have ye brought us into this evil place? 
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It is no place of seed or of figs or of vines or of pomegranates,” 
for this lamentation would aptly describe the condition of the 
London Chamber of Arbitration. 

Most of us will recall the events which led up to the inaugura- 
tion of this tribunal, and the expected crisis in our history which 
it was to have brought about. ‘* 23d Nov. 1892 is a day to be 
remembered in the legal history of this country, for it witnessed 
the inauguration of the most dangerous rival which our law 
courts have yet seen.’’! And that good old Job’s comforter, 
the Law Times, of course had its periodical fit of hysterical 
pessimism: ‘* Twelve hundred matters are said to be already in 
the Registry of the new City Arbitration Chamber, calling for 
settlement — anyhow, but settlement. Each one of these 1200 
matters is a reproach to the Supreme Court of Judicature and 
to every successive Government and to successive benches of 
judges who have allowed the established tribunals of the land to 
fall behind the age and the wants of the people.’”’? The Law 
Journal alone refused to welcome the ‘‘infant,’’ and, undis- 
mayed by the croaking of the pessimists, loyally stood by the 
Queen’s Bench. And has not its sagacity been abundantly es- 
tablished? Four short years have passed, and what has become 
of this ‘‘ dangerous rival ’’ which was to supplant the effete and 
discredited Queen’s Bench? What became of the 1200 
**reproaches’’ which the Law Times alleged was crying to 
heaven for redress? What has become of the appalling list of 
sixty-eight folio pages recording the names of the 1200 *¢ arbi- 
trators’’ who were appointed to stem the pent-up torrent of 
**reproaches ’’ which was expected to pour into the Chamber 
the moment the door was opened? 

The most striking answer to these inquiries is, No one knows. 
We do know, however, that the ‘‘ dangerous rival ’’ that was 
to pioneer the way for the ultimate absorption of all the com- 
mercial business of the country, up to August, 1896, had only 
had a beggarly forty cases submitted to its decision. ‘* How 
are the mighty fallen! ’’ But it will not have lived in vain; for 
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it has helped to arouse the profession from a state of chronic 
supineness to a sense of its duty to the public, which has resulted 
in several much-needed reforms in legal administration, some of 
which have already been brought into operation, whilst others 
are on the eve of accomplishment. It was expected at the time 
that the idea would ‘* catch on,’’ and that similar tribunals would 
be established in commercial centers like Manchester, Liverpool, 
and Birmingham. But Manchester and Liverpool were cautious ; 
they were not so enamored of the idea as London was; they 
wanted something more substantial than a Chamber of Arbi- 
tration. 

What said the Liverpool Mercury at the time? ‘* There are 
various reasons for doubting the advantages of such a chamber, 
the chief one being the want of the judicial element in arbitra- 
tion. * * * The past experience of arbitration in this city 
has not been favorable. Some few years ago, when this method 
of settling disputes was much more in vogue, it was found that 
arbitrators (except a few much-sought-after ones ) had an unfor- 
tunate and injudicious tendency to decide on the lines of ¢ split- 
ting the difference,’ a proceeding which, however advantageous 
to the settlement of commercial haggling, does not recommend 
itself to the minds of suitors anxious for their rights.’’ I believe 
the Manchester Guardian has expressed similar views. We 
have it on the authority of a great politician, in a phrase which 
has now become classical, that ‘* what Lancashire thinks to-day 
England will say to-morrow.’’ And Lancashire’s thoughts on 
the arbitration question would at length appear to be on the eve 
of realization by the concession of the one tribunal that has the 
heart and confidence of the country, scil.: a judge of the High 
Court whose sittings will be substantially continuous, and who 
may be expected to do for Lancashire commercial cases what Mr. 
Justice Mathew has with such signal success accomplished for 
London. 

The conclusion to which one is irresistibly driven is that the 
**men of London ”’ do not ‘* prefer to have their causes settled ”’ 
in the manner indicated — hesitatingly, it is true — by the late 
Lord Chief Justice. The Queen’s Bench still holds first place 
in the hearts of the people, still commands the loyal affection 
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and the confidence which is the reward of tried and faithful ser- 
vice. The preservation of this relationship between the law and 
the people rests with the profession; and I believe we are fully 
alive to the responsibility, and ready to cheerfully sacrifice self- 
interest upon the altar of public experience. It is certain that 
never before in legal history has the profession been so 
thoroughly awake to the fact that the law as a remedial agency 
is impotent unless the machinery for applying it is maintained in 
efficient working order, and with a due regard to the improve- 
ments which the exigencies of an ever-developing commerce and 
civilization demand. If we persist in our agitation for certain 
well-recognized and pressing reforms — particularly the restric- 
tion of interlocutory applications and appeals, the introduction 
of the wholesome principle of taxation that the unsuccessful 
litigant must indemnify the victor, and the extension of the 
jurisdiction and readjustment of the fees in the County Court — 
the pernicious expedient of involuntary compromise will be 
abandoned, the much-dreaded ‘* Arbitration Clause ’’ will become 
a curiosity; and the Chamber of Arbitration, deprived of its 
only supports, will go down to an untimely grave ‘* unwept, 
unhonored, and unsung.”’ 
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BRACTON: A STUDY IN HISTORICAL JURISPRU- 
DENCE. 


A study of the monuments of legal history possesses a pecu- 
liar fascination. From them may be traced the growth of 
national life, and that too with more certainty than by any other 
documentary evidence. It is this human interest that is to be 
found in the mustiest pipe roll or dustiest chancery precedent 
that makes legal research a pleasure rather than a task. 

In a consideration of legal history certain names come to our 
view with constant recurrence. These words, these names: 
Glanville, Bracton, Fleta, that meet us at every turn in the 
somewhat devious paths of early English legal history are not 
mere signs used to convey the conception of a legal epoch or 
impulse, they stand for men as well as works. They bring us 
back to an age in which our present system of law was in an 
actively formative period and show us the first pioneers in the 
juridical literature of England. 

The study of the personality of the men whose names I have 
recalled makes the law of their time as real and living as that 
which is being placed upon our statute books or enunciated by 
our judges in this year of grace 1897. 

There is one name in English legal history that stands pre- 
eminently above all others. Brooke, Fitzherbert, Hengham, 
Littleton, Coke, Blackstone, Christian, Stephens were proud to 
confess their obligations to that ‘*‘ old master ’’ whose work has 
come to us under the name of Bracton. : 

This is, however, an age of incredulity, an age of investiga- 
tion, of enlightenment by individual endeavor, and before we 
accord to this authority even a moiety of that meed of praise of 
which our forbears have deemed him worthy, let us study the 
man and his works for ourselves. Self-conviction will give 
added weight to our tribute, should we find the payment just. 

Before considering the contributions to legal literature which 
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are associated with the names of Bracton let us make the 
acquaintance of the man himself. 

We have a choice of names by which we may know him. The 
English records furnish: Bracton, Bratton, Brattan, Bryckton, 
Britton, Briton, Breton. All these names are believed to have 
been used to designate but one person, Henry of Bratton or 
Bracton. As he has become so indissolubly identified with the 
book called Bracton we will, at least in this case, adhere to the 
doctrine which he was the first to recognize, that is, stare 
decisis, and know him as we call his book. 

It is probable that he was born in Devonshire, but there is no 
certain evidence that points to this or that village as the unques- 
tioned place of his nativity. Professor Maitland, in his 
erudite edition of Bracton’s ‘* Note Book,’’ to which I am most 
deeply indebted for information not elsewhere available, has 
relieved us of that carking suspicion that Bracton had an ab- 
normal quantity of teeth, and at the same time demonstrated 
beyond a reasonable doubt that he was laid at his death in the 
nave of Exeter Cathedral, of which church he had been chan- 
cellor; for there ‘* Bratton’s altar stood,’’ and as the bell which 
bore his name sent to the waiting world the call to evensong, 
the memory of the morning mass sung for the health of the 
soul of the dead chancellor recalled to the people a learned and 
upright judge. 

Aside from legal records, we have little, if any, contemporane- 
ous record of Bracton’s busy life. The first biographical notice 
that I have found of him is that given by Leland, in Commen- 
tarii de Scriptoribus Britannicis, and upon this have been based 
the existing popular biographies of early date. Tanner in his 
biographical work, as well as Bale in Illustrium Majoris Britan- 
niae Scriptorum Catalogus, uses Leland’s account of the life of 
Bracton; and Bale further says that Bracton was educated at 
Oxford. There is absolutely no trustworthy evidence upon 
which to base this last assumption; yet this error is to be met 


1 Bratton Court in Minehead LXVIII., Monasticon, Vol. 6, p. 1097. 
parish claims to be his burial place, Rol. Parl. Vol. 1, p. 8, Intro. to Note 
but the best evidence points to Book. Maitland, 15. 

Exeter. Twiss. Bracton, Vol. 2, p. 
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to-day, generally, but not always, in company with the equally 
fallacious statement that Bracton was a practicing attorney and 
so gained his knowledge of the intricacies of procedure. 

From Bale! to Foss? little light was shed upon the personality 
of Bracton. It may be truly said that Maitland * and Rigg ‘* have 
given us more exact knowledge of Bracton than the sum of their 
predecessors. 

We may conclude in the light of present information, that 
Bracton spent the greater part of the active period of his exceed- 
ingly busy life in his native county of Devonshire, and there 
he made his home. He gathered some property, and was not 
dependent upon the judicial salary or ecclesiastical emoluments 
that fell to him. 

He was both a churchman® and a jurist, rather a common 
thing in his time, when in the majority of cases, piety was no more 
essential to ecclesiastical preferment, than legal learning to a 
judge. Bracton, though, was a pious, godly man, whose face 
was set against corruption, fraud and ignorance, even in high 
places, an attitude as rare in his day as in ours, and infinitely 
more dangerous to its holder. His efforts purified the judiciary 
which he graced by his learning. 

We can point to certain well authenticated periods in his 
career, and with these as a basis we have but slight difficulty in 
constructing an almost continuous record of his legal activity.® 
In 1245, he was a justice in eyre in the counties of Lincoln, 
Nottingham and Derby. In 1248, he took the assizes in Corn- 
wall, Devon, Somerset, Dorset and Wiltshire; and here we find 
him associated with Judge Henry of Bath, whom he afterwards 
exposed for veniality in office. In 1253, 1255, 1256, 1257, 1259 
and 1267 we have records in which his name appears; and, 
among the facts gleaned from these records, we learn that, in 


1 Illus, Maj. Brit. Scrip. Cat., supra. 

2 Lives of the Judges. 

8 Bracton’s Note Book. 

4 Encyclopedia of National Biog- 
raphy. 

5 Besides authorities mentioned, 
see Pauli’s Geschichte von England, 
III, 823. 


6 As instances in Records: Placi- 
torum Abbreviatio f. 138 ex. 86 Henry 
IIT. (1252), New Foedera 1. 820, second 
assize of 89 Henry III. (1255): Ex- 
cerpta Rot. Fin. 1250-67. See also 
Dug. Chron. 18, Seld. Heng. 120, 
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addition to the usual salary of £40 per year the king, in 1254, 
made him a gift of royal venison, and in 1255 gave him a Lon- 
don residence. In 1256 more venison was granted the favored 
judge. It is, perhaps, this evidence of an abundance of provis- 
ion that has led zealous partisans of Minehead to advance the 
hypothesis that the skeleton with the double row of teeth now 
resting in that parish is that of Bracton. 

During the twenty years that preceded his death he was a 
judge, and for at least a part of that time held pleas before the 
king. The learning and probity that distinguished him, caused 
him to be trusted by all the conflicting parties of his time. 
Although in high favor with his royal master, yet when the 
patriotic and constitutional party triumphed he held his place. 
*‘Men may come and go, constitutions may be established and 
annulled, king or earl may be victorious; but Bracton takes the 
Devonshire assizes.”’ 

Something of a mystery rests upon the question of his death. 
No data conclusively establishes its exact date or place. The 
story of his death at Lewes has, however, been disproved. 
Some time between 1265 and 1268 he was borne to his last resting- 
place in the Cathedral of Exeter. 

The years of Bracton’s greatest usefulness were stirring ones. 
The clash of arms sounded throughout the land. The Barons 
warred against the King. The sunshine of peace was shadowed 
by either retreating or advancing war clouds, Yet those years 
of turmoil gave birth to much that was of vital importance in 
the upward growth of the nation. The children of storm and 
battle were to be stronger in peace than their parents in war. 
When we read of ‘‘The Mad Parliament, The Provisions of 
Oxford, of Westminster, The Mise of Amiens, The Battles of 
Lewes and Eversham,”’ we are reading of the times of Bracton. 

Constitutional changes were not the only ones that marked 
these years. We find the pages of judicial history crowded with 
the events of those days of change. If we compare the status 
of English jurisprudence of the time of Bracton with that of the 


1 Hen. III. (1254) grant by patent during the minority of the son and 
for his chambers, of the London Man- heir of the Earl. 
sion of the deceased Earl of Derby 
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later half of the 12th century, we perceive that a great change 
has taken place. In following this development we find that a 
stage has been reached where, as says Professor Giiterbock, 
**The Feudal System is completed, new forms of actions 
(assizes ) have taken the place of early methods, the recognition 
of judicial decisions as authorities and productive sources of 
law have been established, and these together with the impulse 
given by Roman law and the scholastic spirit animating the 
lawyers had, since Glanville’s time, developed English law into 
an artistically organized and often overrefined system.”’ 

Law had become a science, and a science too broad and deep 
to be comprehended by those untrained in it. The days when 
a man was appointed a judge for the strength of his arm were 
drawing to a close, and the monarch’s choice fell upon men 
learned in the law. Advancement brought enlightenment, and 
with the development of the written law came the consciousness 
of the inadequacy of the jus non scriptum. ‘* Sola Anglia usa 
est in finibus suis jure non scripto,’’ said Bracton. 

The need of what had not as yet been created in England, an 
authoritative legal text-book of English law, came to be appar- 
ent.! ** A scientific commentary upon the law of the land,’’ as 
established by precedent was the want of the hour. The ful- 
fillment of the demand was made possible by Bracton. This 
author gave to legal literature two works, his Treatise, a text- 
book based largely upon adjudications of English judges; and 
his Note Book, which comprised a collection of cases grouped 
into orderly divisions. 

We will first consider the Treatise, or, as we find the title 
printed in the several editions of his work, ‘‘ Henrici de Bracton 
de Legibus et Consuetudinibus Angliae Libri quinque in varios 
tractatus distincti.’’ The question of the date of this work has 


given rise to much difference of opinion. It is, however, prob- - 


able that the work was hardly begun as early as 1245, but rather 


1 Such a work was needed not only at that period might very possibly 
to direct the studies now necessary make their own arbitrary rulings 
and to guide practitioners themselves, a substitute for law. Giiterbock. 
but also to protect suitors against Henricusde Bracton. 
ignorant or malevolent judges, who 
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about 1250. It was in process of construction in 1256. In 1258 
it was revised; but after this date no work was done upon it 
save in the way of glosses or marginialia; and with this view 
Maitland and Twiss agree. I cannot, however, lay as much stress 
as Professor Maitland upon the argument that as Bracton 
was in 1858 deprived of the Rolls, which up to that time were 
at his disposal as authorities, he there and on that account 
ended his work upon the Treatise. If the manuscript edited by 
Professor Maitland is the ** Note Book”’ of Bracton, which I 
believe it to be, there can be no manner of doubt that Bracton 
did not lack authorities. Therefore, his loss of the Rolls can- 
not strengthen the assumption that after 1258 no large amount 
of work was done upon the Treatise. This date is more nearly 
established by internal evidence of uncorrected errors of the 
manuscript, although this evidence is by no means conclusive. 

The work is an unfinished one. It breaks off in the midst of 
an exhaustive dissertation upon the Writ of Right, and there 
remains no evidence that Bracton ever concluded his treatment 
of this subject. Succeeding legal authorities, notably Fleta and 
Britton, carry the subject no further than Bracton, stopping 
where he stops, and this in itself indicates that if there existed 
a continuation of the subject at any time, it was unknown to the 
immediate successors of Bracton. The weight of evidence is in 
favor of the conclusion that for some reason, yet unexplained, 
Bracton did not live to complete his work. 

An accurate text is necessary to the critical study of any 
author. Here has been the main difficulty to earlier research in 
Bracton’s work. It is true that MSS. exist in considerable 
number, most of which may be said to have come from the 
MSS. of 1275, and several early editions of Bracton are pro- 
curable, but between the various MSS. there is much vari- 
ance and the early printed editions are poorly edited. The 
difficulty in correctly reading Bracton does not lie in the author’s 
language, but in the confusing and conflicting glosses and inter- 
polations of the various students and scribes through whose 
hands the MSS. have passed. We have to-day, however, 
a text of Bracton, and by the erudition of Professor F. W. Mait- 
land, a most satisfactory text of the Note Book. 

VOL. XXXI. 4 
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We can, in describing the scope of the Treatise, use no better 
words than those used by Bracton to express his purposes and 
hopes, when he commenced his self-imposed task of giving to 
Englishmen that which they had never before possessed : — 

**Cum autum hujusmodi leges et consuetudines per insipientes 
et minus doctos, * * * saepiustrahantur ad abusum, et quae 
stant in dubiis, et opinionibus multotiens pervertuntur a major- 
ibus, que potius proprio arbilrio quam legum auctoritate casus 
decidant * * * ad instructioneme saltem minorum animum 
erexi ad vetera judicia justorum perscrutanda * * * facta 
ipsorum consilia et responsa * * * in unum summam 
redigendo.”’ 

As has been aptly said, *‘ the clear and lucid picture of law, 
of the fullest detail and all arranged in a logical and lucid 
system was, as far as he wrote, a fulfillment’’ of the words 
quoted. 

The law of the land, the common law, forms the principal 
subject of his consideration, and this is treated broadly and 
philosophically. Procedure, both in civil and criminal cases; 
rules of substantive law; the feudal system; the law of real 
property, and that concerning things personal; as well as much . 
that belongs to other divisions of jurisprudence are treated in 
this, the most important of our earlier legal classics devoted to 
English common law. 

The Treatise is divided into five books: The first two are 
headed, De Rerum Divisione, and De Adquirendo Rerum 
Dominio, and are divided into chapters and paragraphs. The 
other books have no headings, they are divided into tracts, and 
these into chapters and paragraphs. The third book contains 
two tracts: De Actionibus, and De Corona. The fourth book 
has seven tracts. The first five are named after the assizes of 
which they treat. The last two treat respectively, De Actione 
Dotis, De Ingressu. The fifth book is divided into five tracts, 
as follows: De Breve de Recto,—De Essoniis, — Defaltis, 
Warrantia, De Exceptionibus. 

We read the careful well chosen Latin, in which now and 
again appears an Anglo-Saxon word which seems to express the 
exact shade of meaning better than its Latin representative, and 
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we are attracted by the extreme practicalness of the whole work; 
and yet utilitarian ideas are not pressed to their fullest extent, 
for we find the mode of presentation graced and varied by 
‘‘ versus memoriales ’’ and digressiones. 

Before proceeding to a further review of the Treatise, I wish 
to introduce the manuscript known as the Note Book. This his- 
toric document was given to the world as the work of Bracton, 
through the research of Professor Vinogradoff, and it happily 
fell to the lot of Professor F. W. Maitland to prepare the manu- 
script for the press. The Note Book being less known than the | 
Treatise, I will describe it more at length than I otherwise would. 

Twenty-four quaternions of parchment, of which two are im- 
perfect and one much longer than its fellows, are bound together 
into a volume about eleven inches in height and nine in breadth; 
and we might find this, if we could see it in its resting-place on 
the shelves of the British Museum, by remembering the three 
labels which adorn its broad back. They are as follows: — 


Placita Et Assisae 1-24 Hen. III. 


The first quaternion is not perfect. One sheet is missing,} 
and one is much injured. Some exercises in the second quater- 


1 The contents of the missing portion have been virtually restored by 
Professor Maitland. 


: Mus. Brit. Jure Emptiones. : 
12,269, Plut. CLXXII. C. 
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nion make a few words in a gloss illegible. The end of the book 
seems to be missing, — but what part, if any, has disappeared is 
as yet undetermined. On the whole, with the exceptions just 
noted, the work is in good condition. 

The Note Book contains some 2,000 excerpts from the judicial 
records of 1-24 Hen. III. These transcripts of cases are in the 
handwriting peculiar to the thirteenth century; although, from 
variations in the writing, we conclude it to be the work of sey- 
eral scribes, some four or five, and these copyists were evidently 
employed at the same time. ‘Every indication,”’ says the 
learned editor of the Note Book, ‘* points to haste in construc- 
tion; in writing one part of the work two clerks constantly 
relieved each other at short intervals; ’’ and this fact is impor- 
tant in suggesting the probable date of the compilation. There 
seems to have been a well-arranged system. of work. The head- 
ings were written and assignments made by one person. As the 
clerks completed their assignments the various pieces of parch- 
ment of which the book is made up were delivered to the person 
in charge, by whom they were placed together. The work, 
despite the evident haste, was well done, as a comparison of the 
manuscripts with the rolls shows. 

We see in this collection of cases, the first that is known to 
English legal history, the work of a man who had in his minda 
definite system of selection, and whose work was done with the 
specific object of furnishing data for the development of legal 
topics. No man before Bracton had conceived and executed the 
idea of the validity or value of English judicial precedents to 
the determination of future cases; and no one for generations 
after his death took up the work and thought he left behind. 
Indeed, the legal writers of authority, whose works follow 
Bracton and use as their basis, if not as their sole subject-matter, 
the theories and conclusions of his work, eliminate as unneces- 
sary, the cases cited by him. 

I wish to call attention to the internal evidence which, as I 
have already stated, shows the extreme haste which seems to 
have been necessary in the preparation of the Note Book. From 
such evidence, I conclude, after a consideration of the arguments 
advanced by the editor of the Note Book, that the date of this 
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work may be set at 1258, the year of the Exchequer order for 
the return of the rolls. Up to that time Bracton had in his 
hands the rolls themselves and needed a work such as the Note 
Book but little. Its use would have been more as an index- 
digest than as a compilation of authoritative cases. The marks 
of reference upon the rolls themselves show this index to have 
been unnecessary, and, as unnecessary, it probably did not exist. 
The order to return the rolls found Bracton unprepared with 
data from which to complete his treatise independently of the 
rolls. It would seem probable that he immediately assembled 
such working force as was at his hand, and proceeded as rapidly 
as he could with the work of transcribing from the rolls the 
cases which he needed; thus work may have been outlined, and 
even commenced before the Exchequer order was received; be 
this as it may, when the time came for the rolls te be at the 
treasury, Bracton had at his command the data which he required 
for the completion of the treatise. 

He was not destined to complete this work; for the last ten 
years of his life were so crowded with stirring events that he 
could do no more, if he worked upon it at all, than make now 
and again a note upon its margin. It would seem that, upon 
the return of the rolls and the completion of the Note Book, 
the incentive to immediate or continuous action was withdrawn, 
and the treatise was laid aside, with the thought that, on a future 
day of leisure, it would be completed. But that day never came 
to Bracton. 

We will now consider more critically the Legibus et Consue- 
tudinibus Angliz. 

We may say of the English law before the age of Bracton, 
Jus non scriptum consuetudinarium. The written sources of 
law were few and untrustworthy. There was, however, a grow- 
ing sentiment in favor of an organized system for the preserva- 
tion of judicial records, and the transactions of the various courts 
began to be carefully compiled and properly cared for. Bracton 
was, however, the first English jurist to express his acknowledg- 
ment of the authority of the decisions of courts as an authorita- 
tive expression of law. To quote his words: ‘* Si autem aliqua 
nova et inconsueta emerserint, et que prius usitata non fuerint 
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in regno, si tamen similia evenerint, per simile, judicentur cum 
bona sit occasio a similibus procedere ad similia.”’ 

The treatise is English. It is founded on English case law 
and English customary law. Its development is English. The 
terminology and presentation, however, show that the author 
owes much to the Roman jurists. Bracton had drunk deeply at 
the source of Roman Jurisprudence. He was familiar with the 
Corpus Juris, Civilis, the Decretum, and Decretals, as well as 
the Digest, Code and Novella. He had studied the works of the 
masters. From these studies he had trained himself in logical 
methods of presentation. His work is arranged upon a Roman 
plan. It contains many principles and maxims borrowed from 
Rome. 

The first part of the treatise is indebted for its main charac- 
teristics of form to the well known trichotomy of Justinian’s 
Institutes:  ** Quod omne jus pertinet vel ad personas, vel ad res, 
vel ad actiones.’’ We note this Roman influence throughout his 


work, and especially when we compare it with those of Azo and 
Placentum; for we mark the same breaking of the subject-matter 
into interrogatory headings. We must not, however, give undue 


prominence to this Roman influence. As I shall endeavor to 
demonstrate, Bracton used the logical methods of Rome but his 
law was English. 

We naturally pass from the consideration of the form of the 
work to the authorities upon which he bases his conclusions. 
We may with propriety divide these into English, judicial and 
customary, and pseudo-foreign. I would advance the thesis 
that, despite the manifest debt which Bracton owes to Rome, he 
in general puts forward no legal principle, and states no author- 
ity as conclusive, that has not received a recognized place in 
England as a part of English law. ' 

Bracton cannot be accused of attempting to foist the Roman 
law upon the English people; indeed, in more than one instance 
he leans strongly from both canonists and civilians. ‘ To take 
a most obvious instance,’’ say the learned authors of the History 
of English Law, “in the great controversy about the legitimiz- 
ing of bastards, he is as staunch an opponent of the leges and 
canones as the most bigoted baron could be; and indeed we find 
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some difficulty in absolving him from having falsified history in 
order to secure a triumph for English law.” 

The Treatise is in the main based upon some 494 cases which 
were actually decided in English courts ; and Bracton claims this 
source for the greater part of his work. ‘* Vetera judicia jus- 
torum, facta ipsorum, consilia et responsa.’’ It is to be noticed 
that he does not employ citations, ‘* Where rules of law have 
been recognized by ancient customs, or where principles, through 
long acceptance, have become a recognized part of the law of 
the land. He uses them rather as the highest authority ‘in the 
solution of difficult and doubtful questions, or to establish the 
origin and existence of a principle of special character or recent 
date.”’ 

We can group the citations used by Bracton into four general 
classes ;— those from the De Banco Rolls (1217-1234), Coram 
Rege Rolls (1234-1240); Eyre Rolls; and a few from later and 
miscellaneous rolls. We note upon examination that these prec- 
edents, with few exceptions, come from the rolls of but- two 
judges, Martin Pateshull and William Raleigh. Various reasons 
have been assigned for this selection. It has been ascribed to 
political affiliation and judicial predilection. It would seem, 
however, that the explanation to be found in the introduction 
to the Note Book! is the most probable of any. ‘‘ Bracton 
had Pateshull’s Rolls and Raleigh’s Rolls in his possession. 
Segrave’s he could not get; they were at Liecester or Kenil- 
worth: all should by rights have been in the Treasury. Brac- 
ton could only use habitually such as had come to his hands by 
happy accident.”’ 

Bracton made but slight use of Glanville; we find, however, 
some few quotations, the most notable of which are Lib. II.? 
taken from Glanville VII.* and Lib. II.‘ De emptionibus, from 
Glanville.5 We find that in several cases customs are cited 
which, it may be said, had come to be looked on as law. 


We will now consider the so-called foreign influence in Brac- 
ton and endeavor to estimate its extent and force. 


2 C, 26. 5 C. 5. 4C. 27. 5 XC. 14. 
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The Roman Law, the law of the Civilians, has exercised the 
most marked influence upon Bracton of any pseudo-foreign im- 
pulse. The Decretum and Decretals have left but faint impress 
upon the work. Our author, either directly or indirectly, avails 
himself of the terminology as well as of many of the maxims of 
the Corpus Juris. Yet these maxims, so freely used, were not 
aliens, but rather had been naturalized in England. We are 
familiar with most of them. I recall: Pater est quem nuptial 
demonstrant: Melior est conditio possidentis: Scienti et volenti 
non fit injuria: Expressa nocent, non expressa non nocent: 
Cessante causa, cessat effectus. 

In tracing the Roman influence we find that Brac. Bk. I. cor- 
responds to Just. I., Tit. 1-4, 8,9, 12. Brac. Bk. 2, ch. 1-4 and 
Bk. ITI, trac. 1, follows in general the course of Inst. III., Tit. 
13-15, 18, 19, 29, and IV. Tit. 6. Yet, though this indicates 
that the system is Roman, we perceive that the form and 
arrangement are original with Bracton and are purely English. 

We note that direct quotations from the Corpus Juris are not 
infrequent in the treatise. We find extracts from the Digest as 
well as the Code, although none from the Novelle. 

Bracton, however, seems to prefer to use the works of eminent 
glossators and jurisprudentes rather than the original texts. 

We do not detect the Roman law from the direct citations 
made to it but rather from such an intimate knowledge of its 
constituent parts as enable us to discover the threads of Roman 
spinning which Bracton has woven into his English warp, and 
these threads are as much a part of the completed fabric and as 
English as any other part. 

It is true we find excerpts of the Corpus Juris reproduced in 
order and with slight modifications. The student of the Corpus 
Juris cannot fail to note on f. 43 Brac., a great part of L. 1 ss. 
2-15, D., de adquir. poss. 41, 2; and inf. 99 Brac., much is 
taken from Inst. 3, 13 sq., and these are not the only excerpts. 
In the same manner, any one familiar with the Summa of Azo 
will discover in Bracton whole pages literally copied from that 
work.! 


1 To copy that which was useful to than meritorious in the time of Brac- 
men was not thought to be otherwise ton. 
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I have stated at some length these prima facie evidences of 
foreign influence in Bracton, because it is upon these that the 
claim or assertion that the law of Bracton is the law of Rome 
rests. Upon this evidence it has even been held that Bracton 
was not an original or actual source of English law. Since the 
publication of Houard’s work, various authors have vigorously 
attacked Bracton on account of Romanisms; but his defenders 
have triumphed and have well vindicated the position of his 
treatise among the legal classics of England. 

To examine into the question for ourselves. Bracton was by 
no means a follower of other men’s ideas; he was English to an 
extreme degree, as has been repeatedly shown, and as I have 
already instanced regarding the question of bastardy. He did 
not hesitate to enunciate and enforce the doctrine that the civil 
_ power was not subservient to the clerical, that the law of the 
Roman ecclesiastics reached no further than the limited sphere 
which the secular power had accorded to it. 

Such was Bracton’s attitude to Roman law as Roman law. 
Now, as to his alleged use of this law and the works of com- 
mentators upon it. 

The use of Azo has been admitted. Why not? The works 
of this author had won a world-wide reputation, in fact had 
come to be received as a species of original authority, occupying 
at that time, in England as well as on the continent, an analo- 
gous position to that held by those of Blackstone in the justice 
courts, and even in higher courts of the United States, during 
the early part of this century. Bracton uses Azo freely, not 
only using the thought of that author without expressly citing - 
him, but also frequently referring his reader to the Summa 
itself, for further information upon particular topics. ‘Ut in 
Institutis plenius inveniri poterit et in Summa Azonis,’’ says 
Bracton, and this was precisely the manner in which thousands 
(mark the word) of American courts have used the works of 
Blackstone and other English writers, who occupied, in the 
United States, as the exponents of a more advanced system of 
jurisprudence than that in use here, a precisely similar position 
to that which Azo and a few other continental jurists held to 
England in the thirteenth century. 
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Bracton used Roman law only when it was the law of England. 
As has been well said: ** Roman legal matter obtained reception 
in England, not through any legislative authority of the written 
sources ;’’ ** its reception was of a limited character;’’ ‘* but in 
its sphere only second to the written law in its authority, 
Bracton shared the opinion of his time that the jurisprudence of 
Rome was that of all Christendom,’’ ‘ that it was in force in 
England as a jus naturale or jus gentium, except where supplied 
or displaced by general, or local usage or by English constitutions, 
i. €., statutes.”’ 

This position of Roman law in England has in it nothing 
anomalous. This any one familiar with the history of American 
jurisprudence can not fail to perceive. The Roman law occu- 
pied in England a position which was on all fours with that en- 


joyed by the English law in the American colonies, and for that _ 


matter in the States of the Union. It needs but a glance atthe 
constitutions and laws of the majority of the present States to 
note that they voice the sentiment held by their people, that the 
common law of England, save when replaced or altered by the 
laws of the individual State, is the law of that State. North 
Carolina is not the only State whose laws are in the main derived 
from and based upon English precedents.! This enunciation of 
English principles was but the expression of generally accepted 
doctrines. As the English law existed in America prior to its 
formal incorporation into the American system of jurisprudence, 
so the law of Rome was to be found in England at the time when 
Bracton wrote. 

If we consider the purpose and aim of the Treatise, it corrob- 
orates our view of the useof Romanlaw. ‘ Bracton laid down 
English law for English judges; ’’ he aimed to give the existing 
law of the land in a practical and lucid manner; he sought to 
inculcate this law to those then ignorant of it; he says, ** Quali- 
ter et quo ordine lites decidantur secundum leges et consuetu- 
dines;’’ and he indicates the materials he uses in no uncertain 
manner: ** Facta et causus, qui quotidie emergunt et eveniunt 
in regno Anglie.’’ Professor Giitenbock points out ‘* that 


1 And does any one doubt that these laws derived from England are American. 
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Bracton copies Roman law when it is English law, and only as 
such. The very errors of Bracton show Roman law as he puts 
it, errors and all, to have been English law.’’ It seems almost 
unnecessary to give space to the idea that Roman law was used 
by Bracton as an embellishment to his work: the practical nature 
of the man and his book, completely refutes the hypothesis. It: 
will, however, be in point to add, as an additional proof of the 
naturalization of such Roman law as was used by Bracton, that 
those legal classics which followed Bracton did not reject his so- 
called Roman law; they used it without question; and indeed it 
has been reserved for a later age to question the Englishry of 
the law of Bracton. 

There can be no denial of the great obligation which Bracton 
is under to the Romans; but, as has been shown, this debt is 
not due by reason of the subject-matter, but of the system upon 
which that subject-matter is arranged. With this opinion the 
words of Maitland agree. In his introduction to the Note Book 
hesays: ** He [Bracton] had no intention of supplanting English 
by Roman law.’’ And Giiterbock summed up his argument by 
the statement,— ‘* Bracton has, in general, given place to and 
reproduced only such Roman elements as he found were in 
England actually valid law, 7. e., actually received as such.”’ 


‘ What has been the influence of Bracton? 

His treatise was an epoch-marking one. It was the beginning 
of the science of law. It was unique in English jurisprudence. 
Clear, pointed, timely, it was an unequaled phenomenon in the 
history of the law of England. No one English legal work has 
exerted such a wide and lasting influence. 

Seldon is of the opinion that, although the treatise was not 
published during the life-time of the author, yet it was in 
. circulation within twenty years after his death. 

That Bracton was the one authoritative work capable of quota- 
tion is shown by the line of works based upon it. The most 
important of these legal classics are Thornton’s Abridgment of 
Bracton,! and Fleta.?, Those works take all the matter of Brac- 


1 Circa 1292, 2 Circa 1289, 
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ton, save what is manifestly regarded as surplusage by the 
authors. Notably, they reject the authorities cited by Bracton, 
thus indicating the sufficiency of Bracton as an authority and 
accentuating the uniqueness of the work. Britton! was a work 
written in French, which is thought, with much reason, to be 
but an abridgment of Bracton. The New Natura Brevium of 
Chief Justice Sir Anthony Fitzherbert? marks a stage in the © 
extension of the influence of Bracton; for this author not only 
availed himself of the Treatise, but of Bracton’s Note Book.’ 
In 1569, the Treatise was edited by ** T. N.’’ and published by 
Richard Tottel, and of this edition a reprint appeared in 1640. 
During this interval Sir Edward Coke published his Institutes; 
and the early law of this work is derived, through Fitzherbert, 
from both Treatise and Note Book. Reeves, Blackstone, 
Spence, Stephens, as well as the grand army of writers upon 
legal topics, do not hestitate to express their obligation to Brac- 
ton. The judiciary joins with the text-book writers; and Chief 
Justice Parker voiced the opinion of the bench, though he 
inclined to conservatism, when, referring to a passage in Brac- 
ton, he said: **I do not say that the whole of the passage in 
Bracton is now good law; it was all good law at the time he wrote, 
and all of it that is adapted to the present state of things is 
good law now.”’ 

The influence of Bracton lives through the ages. The effect 
of the impulse given by him to the scientific development of the 
law of England has not been confined to the British dominions. 
In no country is the influence of Bracton more plain than in the 
United States, where it has grown, and that of Blackstone has 
waned. It is true that the forms of actions of which his book 
treats have largely given place to others less cumbersome; but 
many of the legal principles are as fresh to-day, as full of life, 
as when he incorporated them into his phenomenal treatise; 
phenomenal, because in it he accomplished that which no En- 
glishman, in the ten centuries of national life which preceded 


1 Circa 1297. § Maitland Intro. to Note Book, p. 
® Circa 1514. 117. 


4 Spence Eq. 121; Reeves, 1, 571. 
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him, had succeeded in doing: phenomenal, because its influence 
has lived through eight centuries. 

Most of all, is Bracton of importance to us in that he is the 
man whose enunciation and practical application of the doctrine 
of stare decisis gave birth to that long line of case law which 
to-day is the law in the United States. I do not wish to be 
understood as belittling in any manner the statute law, or as 
maintaining the supremacy of judge-made law. I refer to the 
overwhelming preponderance of the doctrine of stare decisis in 
the principles applied in the trials of this country ; and with this 
doctrine is indissolubly connected the name of the first case 
lawyer,— Henry of Bratton, author of Bracton. 


Guy Car.eton LEE. 
Jouns Hopkins UNIVERSITY. 
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THE CUBAN INSURRECTION AND AMERICAN NEU.- 
TRALITY. 


‘* Peace, honest friendship, and commerce with all nations, 
but entangling alliances with none,’’ was the rule laid down by 
the author of the Declaration of Independence to guide the 
policy of the new Republic in its relations with foreign powers. 
And Washington, in the Farewell Address, declares: ** The 
great rule of conduct for us, in regard to foreign nations, is, in 
extending our commercial relations, to have with them as little 
political connection as possible. * * * Observe good faith 
and justice toward all nations; cultivate peace and harmony with 
all.”’ These have ever been the principles upon which the 
American foreign policy has been based,—a basis far enough 
different from that on which rested the ‘‘ set of primary inter- 
ests’’ of the nations of Europe, entanglement with which was 
solemnly abjured. Following after this ideal, and due to the 
personal efforts of Washington, to the United States belongs 
the great credit of being the first of the nations to give to its 
international obligations the sanction of positive municipal law. 
The Neutrality Act of 1794, made necessary by the circumstance 
of the war of France against England and half of Europe, grew 
directly out of this early determination of the United States to 
observe the strictest good faith and impartial justice in their 
attitude toward foreign nations, at peace with the United States, 
who might be at war inéer sese. 

The American Neutrality Act of June 5, 1794, re-enacted with 
greater scope and graver penalties, April 20, 1818, and strictly 
enforced for over a century by our government, remains to-day 
the effective exponent of this just laissez faire policy in the 
foreign relations of the United States. What this law is, and 
what its bearings upon the international obligations of the 
United States, in view of events now drawing the attention 
of the whole family of nations, it shall be my undertaking 
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to make plain in the present study. And more particularly, 
as being of more important interest, I shall discuss the broader 
question of the relation of the United States, in international 
law, and in line of the policy indicated by the egregious states- 
men I have quoted, — which is the steadfast policy of this govern- 
ment to-day, — towards belligerent powers; and the whole ques- 
tion of the just and lawful course of the United States in the inter- 
esting crisis of a foreign war of independence. Although this 
shall be an exposition of general principles, drawn from inter- 
national law and the history of American diplomatic relations, 
it is the application of these principles to the concrete case of 
the revolution in Cuba, and the enduring war between that 
colony and its parent-country, Spain, which gives it a timely 
interest and lends point to. the discussion. In a matter of so 
high concern, it is not my part to give the color of personal 
views or predilections to the statement of the law, or to lean to 
any phase of foreign policy; but I shall seek to discover, upon 
authority, and faithfully expose the true principles of the law of 
nations applicable to the public matters of which I treat. 


The scope and effect of the neutrality law may first be con- 
sidered. This is a general act, applicable to the event of all 
wars between nations with whom the United States are at peace, 
whether these be foreign or civil wars, and whether between recog- 
nized belligerents or de facto combatants, as in the case of Cuba. 
But this law does not govern orrestrict in any way the relations or 
the acts of the government, as a sovereign State or public body, 
such being regulated alone, in the nature of things, by consider- 
ations of policy and the rules of international law. The pro- 
hibitions and the penalties of the act are directed, in its every 
section, against ‘‘ every citizen of the United States ’’ and ‘‘ every 
person who, within the territory of the United States,’’ shall act 
counter to its provisions. What the State may or may not 
lawfully do as respects the belligerents, is a totally different 
matter. There is a broad distinction in this respect between 
State acts of neutrals, and the acts of individuals of the neutral 
State, which fora clear understanding of a fundamental matter 
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itis well to state authoritatively. ‘‘ Every participation in thewar, 
every assistance given directly or indirectly to either of the bellig. 
erents, is interdicted to the neutral State. * * * Itisto the 
neutral State, that is to say, to its government, that this duty is 
incumbent. The citizens and the inhabitants of the neutral 
State are personally under no obligation towards the bellig- 
erents: it is only to the neutral State. There cannot there- 
fore be, properly speaking, a violation of neutrality on their 
part.’’} 

These neutrality laws need not be here cited at length; they 
may be readily referred to in their place, under title LXVII,. 
** Neutrality.”’? They may best be summarized as so done by 
Chief Justice Fuller in a late leading case.* Note the italics, 
which I make :— 

‘¢ Title 67 of the Revised Statutes, headed ‘ Neutrality,’ em- 
braces 11 sections, from 5281 to 5291, inclusive. Section 5281 
prohibits the acceptance of commissions from a foreign power 
by citizens of the United States within our territory to serve 
against any sovereign with whom we are at peace. Section 
5282 prohibits any person from enlisting in this country as a 
soldier in the service of any foreign power, and from hiring or 
retaining any other person to enlist or go abroad for the purpose 
of enlisting. Section 5283 deals with fitting out and arming 
vessels in this country in favor of one foreign power as against 
another foreign power with which we are at peace. Section 
5284 prohibits citizens from fitting out or arming, without the 
United States, of vessels to cruise against citizens of the 
United States; and Section 5285 the augmenting of the force , 
of a foreign vessel of war serving against a friendly sovereign. 
Section 5286 prohibits any person within the territory of the 
United States, from arranging any military enterprise or expedi- 
tion against any power with whom we are at peace. Sections | 
5287 to 5290 provide for the enforcement of the preceding sec- 
tions; and Section 5291, that the provisions set forth shall not 


1 A. Rivier, Principes du Droit des 8 Wiborg v. United States, 163 U 
Gens, 1896, tome II, Sec. 68. S. 634, 

2 Revised Statutes U. S., Secs. 
5281-91, Inc. 
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be construed to prevent the enlistment of certain foreign citizens 
in the United States.”’ 

It will be noted that all the acts prohibited are only prohibited 
to be done within the territory of the United States. ‘The acts 
prohibited therein to citizens and individuals are set out in ex- 
plicit language ; and there is little difficulty in its construction. 
Many cases have arisen under it, and wherever sufficient evidence 
has been adduced of its violation, it has been made effective. 
The most important section of the Act, and of most constant 
infraction, both heretofore and now, is that forbidding under 
penalties the formation of any military enterprise or expedition. 
The section reads :— 

‘¢ 5286: Every person who, within the territory or jurisdic- 
tion of the United States, begins, or sets on foot, or provides or 
prepares the means for, any military expedition or enterprise, to 
be carried on from thence against the territory or dominions of 
any foreign prince or state, or of any colony, district, or people, 
with whom the United States are at peace, shall be deemed guilty 
of a high misdemeanor, and shall be fined not exceeding three 
thousand dollars and imprisoned not exceeding three years.”’ 

The chief difficulty in this section turns upon the determina- 
tion of what is or is not such malum prohibitum. What con- 
stitutes its violation? As has been aptly said:— 

‘‘ It is impossible to lay down any hard and fast line separat- 
ing commercial transactions in munitions of war, and the 
organizing of hostile expeditions. International law is nec- 
essarily incapable of being defined and laid down with the pre- 
cision attainable by municipal law. The question is one of 
intent, and it is the duty of the neutral government to exercise 
due diligence in ascertaining what the true character may be.’’! 

-Such character depends upon the facts and circumstances of 
each case, and the intention of those engaged in the undertaking. 
I will, however, quote from the Wiborg case (ubi supra; decided 
May 25, 1896) this succinct declaration of what is no¢ within 
the prohibition of the Act:— 

** Nor is it important that they (persons leaving the United 


1 Boyd, Wheaton, Int. Law, Sec. 439aa. 
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States for the scene of war) intended to make war as an inde- 
pendent body or in connection with others. Where men 
without combination and organization to enlist as individuals in 
i a foreign army, they do not constitute such military expedition; 
4 and the fact that the vessel carrying them might carry arms as 
i merchandise would not be important.’’ 
t The whole question of military expeditions is ably discussed, 
and the cases fully reviewed, in the Wiborg case above. I 
‘ may also cite as very interesting, the cases of ‘* The Mexico”’,! 
The Itata’’;? and United States v. O’Brien.® 


Wuat tHe Nevurrauity Act Nor 


4 More interesting, and more important, than the positive pro- 
‘ hibitions of the Neutrality Act, are the acts which it does not 
4 prohibit; that is, lawful acts of direct aid rendered by neutral 
individuals to either one or both of the parties belligerent, 
such as furnishing them money, arms, and munitions, the sinews 
of war, and of personal service in one or the other army. All 
this is clearly lawful, by the positive law of nations, and affords 
to neither party the right to complain to or against the govern- 
ment of the offending individuals. Persons are not prohibited 
from going out of the country to enlist in the service of a 
foreign army, or with rebels; and the transportation of such 
persons, and of arms, ammunition, and the munitions of war, 
is not contrary to law or practice. Says Rivier: ‘* In regard to 
individuals, subjects or inhabitants of the neutral State, they 
remain free, on principle, to trade in every kind of merchandise, 
in time of war as well as in time of peace, with all persons what- 
soever, and especially with the belligerents or either of them.”’ 4 
{ The Supreme Court of the United States, in the late Wiborg 
4 case, declares with all the weight of its authority, that a formid- 
able number of overt acts of aid and participation are not con- 
trary to the neutrality laws of the United States,— nor for that 
matter, against the law of nations. Here is a catalogue of some 


1 24 Fed. Rep. 33. 
25C.C. A. Rep. 608. 


2 75 Fed. Rep. 907. 
4 Principes, IT, Sec. 69. 
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of the impune acts of neutral individuals, stated in the language 
of the Court:— 

‘It is not a crime or offense against the United States, under 
the neutrality laws of this country, for individuals to leave the 
country with intent to enlist in foreign military service; 

‘Nor is it an offense against the United States to transport 
persons out of this country, and to land them in foreign 
countries, when such persons had an intent to enlist in foreign 
armies ; 

‘‘ It is not an offense against the laws of the United States to 
transport arms, ammunition, and munitions of war from this 
country to any: foreign country, whether they are to be used in 
war or not; 

‘It is not an offense against the laws of the United States to 
transport persons intending to enlist in foreign armies, and 
munitions of war on the same trip.’’? 

And the only penalty is in case of being caught by the con- 
trary belligerent, who under his right of seizure of contraband, 
is on the alert to prevent warlike supplies reaching his enemy. 
This rule is stated by the Federal court thus, on July 1st, 1896, 
in a Cuban filibustering case: — 

‘‘In such case, the shipper and transporter of the arms, 
ammunition and munitions of war only run the risk of capture 
and seizure of such arms, etc., by the foreign power against whom 
the arms were intended to be used.’’? 

All this is not ‘only not forbidden by our Neutrality Act, but 
all such acts are permitted with the positive sanction of the 
general law of nations. This is declared by the concurrence of 
every authority, and has been the constant tenet of our Depart- 
ment of State. I shall cite but an instance or two. This 
principle was admirably stated on reason by Thomas Jefferson, 
when Secretary of State in the Cabinet of Washington, in reply 
to the complaints of the British government against the sale of 
arms and munitions of war by citizens of the United States to 
France, then at war with England: — 

‘* Our citizens have always been free to make, vend and export 


1 Wiborg v. United States, 163 U. 2 United States v. O’Brien, 75 Fed. 
8. 634, Rep. 907. 
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arms. It is the constant occupation and livelihood of some of 
them. To suppress their callings, the only means perhaps of 
their subsistence, because a war exists in foreign and distant 
countries, in which we have no concern, would scarcely be ex- 
pected. It would be hard in principle and impossible in practice, 
The law of nations, therefore, respecting the rights of those 
at peace, does not require from them such an internal derange- 
ment of their occupations. It is satisfied with the external 
penalty pronounced in the President’s proclamation, that of 
confiscation of such portion of these arms as shall fall into 
the hands of the belligerent powers on their way to the ports 
of their enemies. To this penalty our citizens are warned that 
they will be abandoned.”’? 

The same rule applies to supplies of money as well as to arms 
and munitions. Both alike are sinews of war and are simple 
contraband. Mr. Lawrence, the great English authority, thus 
affirms : — 

‘*Money is a form of merchandise, and neutral individuals 
constantly trade in it with belligerent governments. Commercial 
transactions in it could not be prevented, except by an amount of 
espionage and interference which would outrage human nature 
and render all trade impossible. The stock in loans issued to 
provide funds for the conflict is bought and sold in other coun- 
tries, just as freely as shares in foreign mines and railways. 
Money is contraband of war, and must be treated like other 
articles in the same category.’’ ? 

To prevent, if possible, these contraband transactions with 
their enemies, the only penalty for which, as we have amply 
seen, is liability to seizure and confiscation, the belligerents 
must do their own patroling of the high seas to apprehend 
offenders. It is in obedience to this rule that Spanish cruisers 
patrol to-day the waters of the Indies, on the gui vive for arms - 
and munitions sent by American sympathizers to the Cuban 
patriot revolutionists. 

But I must say here, that this right of a belligerent to stop 
and search neutral merchant vessels on the high seas in search of 


1 Mr. Jefferson to Mr. Hammond, May 15, 1793. 2 Tbid., Sec. 254. 
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contraband of war carried to its enemy, is strictly limited to the 
status of declared warfare and recognized belligerents. It is not 
at all permitted in a civil conflict where insurgents have not yet 
been recognized as belligerents by neutral States. So that Spain, 
in the present Cuban revolution, has not the right to stop and 
search American or other foreign vessels on the high seas, or to 
seize warlike supplies sent to the Cubans: except it be within her 
jurisdictional three-mile limit, or upon their being landed upon 
Cuban soil. This is an important disability, and handicaps 
Spain in her efforts to prevent American aid to the revolutionists. 
Mr. Dana makes this plain, speaking of the effects of the accord- 
ing of belligerent rights. If the armed civil contest, he says, is 
a recognized war, then ‘‘ the commissioned cruisers of both sides 
may stop, search and capture the foreign merchant vessel (carry- 
ing contraband), and that vessel must make no resistance, and 
must submit to adjudication by a prize court; if it is not (such 
recognized ) war, the cruisers of neither party can stop or search 
the foreign merchant vessel: and that vessel may resist all 
attempts in that direction, and the ships of war of the foreign 
State may attack and capture any cruiser persisting in the 
attempt.’” Spain would thus gain one important advantage by 
the recognition by the United States of the belligerency of the 
Cubans, the right to effectively prevent (if she could) American 
fillibustering aid to the Cubans, by intercepting the suspected 
vessels on the high seas. 

It is no part of the neutral’s duty to prevent these acts, so 
long as they do not violate the neutrality laws, — or to help in 
catching the actors. The eminent French publicist whom I 
have quoted, writing in this present year, declares, to use his 
own words :— 

‘*L’Etat neutre n’est point obligé de surveiller ses ressortis- 
sants hors du territoire, ni de faire 4 |’étranger, soit dans un 
autre pays, soit en pleine mer, la police pour les belligérants, 
ce qui d’ailleurs lui serait le plus souvent impossible. C’est 
aux belligérants eux-memes qu’il appartient d’agir directement 
4l’encontre des faits qui leur sont perpétrés par des sujets 
d’Etats neutres hors de territoire neutre. L’Etat neutre ne 
protégera pas son national qui aura commis des actes contraires 
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4 la neutralité, pour autant du moins que le belligérant se tiendra 
dans les limites de la répression légitime.’’ * 

The conclusion of the whole matter, in its jural as well as 
moral relations, is admirably summed up by Chancellor Kent, 
in this axiomatic statement: ‘* It is a general understanding that 
the powers at war may seize and confiscate all contraband goods, 
without any complaint on the part of the neutral merchant, and 
without any imputation of a breach of neutrality by the neutral 
sovereign himself. The right of the neutral to transport, and of 
the hostile power to seize, are conflicting rights, and neither 
party can charge the other with a criminal act.’’? 

To make a concrete application of these principles of interna- 
tional law, it follows from the arrayed authorities, that our 
Neutrality Act is strictly limited to the positive prohibitions 
therein enacted; and that furnishing arms, munitions, or money 
aid to either party to the Cuban revolution, or other war, or 
going abroad to enlist in either army, whether openly or secrectly, 
so long as there is no enlistment or military organization within 
the territory of the United States, is not a breach of neutrality 
nor contrary to the law of nations; and only subjects those con- 
cerned to the hazards of war, and their equipments to being 
seized as contraband of war if apprehended in ¢ransitu, 


BELLIGERENCY AND THE Ricut oF RECOGNITION. 


Belligerency is a physical fact, not a legal refinement. Ordi- 
narily, there is and can be no question as to the fact of war; 
never so as between sovereign nations. The fact of belligerency 
between indepentent States forces its own recognition. A state 
of peace between nations gives way to a conflict of arms; this is 
war; and immediately all the incidents and rules of the interna- 
tional law of war come into operation. It is at once incumbent 
upon all other nations not parties to the conflict, to announce 
their attitude towards the belligerents, either as allies of one 
party or the other, or as neutral towards both; and this latter is 
usually done by a proclamation of neutrality or by silent acqui- 


1 A, Rivier, Principes du Droit des 2 1 Kent, 142; The Santissima Trin- 
Gens, tome II, Sec. 213. idad, 7 Wheaton, 283. 
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escence. It. is only in cases of internal conflict within the 
body of a State, of insurrection, rebellion or revolution, civil 
strife, that the question with which we here deal arises, that is, 
the status of belligerency, and the right of the recognition of the 
fact by other nations. This is a very delicate question, for it 
involves in some sense a violation of the radical principle of the 
absolute independence of every sovereign, and his right to man- 
age his own internal affairs without the interference of third 
parties having no right or interest in his concerns. 

But, as indicated, there are important exceptions to this rule, 
when it often becomes the right, and indeed the duty, of other 
nations to interfere to greater or less extent. The most usual as 
well as mildest form of this intervention is by what is known as 
the recognition of belligerency. 

A first consideration, it would seem, towards determining the 
right to accord recognition of belligerency, is what is the nature 
of the internal disturbance in the State, and its extent. On this 
hangs the law. An understanding of this matter will materially 
aid to a right knowledge of general principles, and a just appli- 
cation of principles to the concrete case of Cuba. 

With the minor disorders within a State, such as local out- 
breaks and seditious risings, evidently foreign nations have 
nothing to do; and outside interference or encouragement to 
rebellion would be a highly unfriendly act, and even a just casus 
belli. But where the internal struggle has grown to revolution, 
where one party has made a declaration of its independence, and 
seeks to achieve political liberty, and where civil war is rife, then 
the interests of the whole family of nations are involved, and 
they have the right to determine what attitude they shall bear 
towards the de facto combatants. This right is aptly stated by 
the French jurisconsult already quoted :— 

“If the insurgents have organized themselves in form of a 
State, if they have a collective will, if they are masters of a 
part of the territory, which they defend and maintain against 
the forces of the government, then foreign States are authorized 
to consider the disrupted State, in all that concerns the intestine 
struggle, as being divided, at least momentarily; and not to 
longer regard it as one government engaged with rebels, but as 
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two governments, and as two States confronting and at war with 
one another; they may thus recognize the insurgents in the 
character of belligerents. If they do so, and only as to those 
who so do, the civil war becomes a war between States, governed 
by the rules of war.’’ ! 

Of course, if the government of the Soiled sees fit, of its 
own motion, to accord to the insurgents belligerent rights, that 
fixes their status with regard to all other powers as well. This 
rule is thus stated: — 

‘* After such an official recognition by the sovereign, a citizen 
of a foreign State is estopped to deny the existence of a war, 
with all its consequences, as regards neutrals. They cannot ask 
a court to affect a technical ignorance of the existence of a 
war.’’? 

As a civil war is never proclaimed, eo nomine, against insur- 
gents, its actual existence is a fact of which every nation must, 
as it were, take judicial notice and knowledge, as many of its 
rights and interests, and those of its citizens, may be thereby 
seriously affected. The Supreme Court of the United States, in 
a great case, recognized a right principle :— 

‘* It is not the less a civil war, with belligerent parties in hos- 
tile array, because it is called an ‘insurrection’ by one side, and 
the insurgents be considered as rebels and traitors. It is not 
necessary that the independence of the revolted province or 
State be acknowledged in order to constitute it a party belliger- 
ent in a war according to the law of nations. Foreign nations 
acknowledge it a war by a declaration of neutrality. The con- 
ditions of neutrality cannot exist unless there be two belligerent 
parties.’’* 

Belligerency and war in Cuba are facts, the existence of 
which, flagrante bello, cannot be denied or overlooked. The 
President of the United States finds himself twice forced to look 
this fact in the face. He proclaims, on June 12th, 1895, 
that ‘‘the Island of Cuba is now the seat of serious disturb- 
ances, accompanied by armed resistance to the authority of the 
established government of Spain, a friendly power,’’ etc. 


1 Rivier, Principes, tome 2, Sec 2 Prize Cases, 2 Black, U. S. 635. 
177. 3 Prize Cases, 2 Black, U. S. 635. 
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And after a year of armed warfare, again on July 27th, 1896, he 
proclaims, ‘¢ said civil disturbances and armed resistance to the 
authority of Spain continue to exist’’ ; both times pronouncing 
the severe penalties of the law against all American citizens who 
violate the Neutrality Act. Yet again, in his message to Con- 
gress, December 7th, 1896, he declares that ‘* The insurrection 
in Cuba still continues to exist with all its perplexities. Spain has 
not yet re-stablished her authority,’’ and he urges the ** stability 
two years’ duration has given the insurrection,’’ to show the 
unreasonableness of Spain’s demand of ‘* unconditional surrender 
on the part of the insurgent Cubans ’’ before their autonomy is 
conceded. Yet he assures Congress that the ‘‘ proposition that 
belligerent rights should be accorded to the insurgents ’”’ is, and 
has even been abandoned because ‘‘ untimely, and in practical 
operation clearly perilous and injurious to our own interests.”’ 
I make no comments on this; the principles of the law of 
nations I have cited and will cite in continuation may be applied 
by the reader. 

This brings us squarely to the question of the circumstances 
which entitle a revolutionary body to the recognition of belliger- 
ency, and which justify neutral powers in according it to them. 
The war may rage and continue de facto without such recog- 
nition; and it is not important whether the parties be independ- 
ent States or civil factions. The Supreme Court of the United 
States, in the case just cited, states this rule, and makes plain, 
too, the nature and extent of the civil conflict, which will justify, 
by the law of nations, the recognition of de jure belligerency, 
and the according of its corresponding rights by foreign powers ; 
the court saying: — 

‘It is not necessary, to constitute war, that both parties 
should be acknowledged as independent nations or sovereign 
States. A war may exist where one of the belligerents claims 
sovereign rights as against the other. Insurrection against a 
government may or may not culminate in an organized rebellion ; 
but a civil war always begins by insurrection against the lawful 
authority of the government. A civil war is never solemnly 
declared; it becomes such by its accidents — the number, power, 
and organization of the persons who originate and carry it 
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on. * * * When a party in rebellion occupy and hold in a 
hostile manner a certain portion of territory; have declared their 
independence; have cast off their allegiance; have organized 
armies; have commenced hostilities against their former sover- 
eign, the world acknowledges them as belligerents, and the con- 
test a war. They claim to be in arms to establish their liberty 
and independence, in order to become a sovereign State; while 
the sovereign treats them as insurgents and rebels who owe 
allegiance, and who should be punished with death for their 
treason.’ } 

Mr. Dana, in his lucid notes on Wheaton, says that in such a 
state of things, as an organized revolution and ade facto govern- 
ment, contending publicly with the sovereign, the liability to 
political complications, and the questions of right and duty to be 
decided at once, usually away from home, by private citizens or 
naval officers, seem to require an authoritative and general decis- 
ion as to the status of the three parties involved. And to justify 
this recognition, Mr. Lawrence pointedly declares: ‘* Two con- 
ditions are necessary. The struggle must have attained the 
dimensions of a war, as wars are understood by civilized States; 
and the interests of the power which recognizes must be affected 
by it.’’ Chancellor Kent states with precision the rule as to 
how belligerency is regarded, and when to be recognized: — 

‘*It has been the constant practice of European nations, and 
of the United States, to ‘look upon belligerency as a fact rather 
than asa principle,’ holding with Mr. Canning, that ¢ a certain 
degree of force and consistency acquired by.a mass of population 
engaged in war entitled that population to be treated as belliger- 
ants.” *** 

This rule was stated by Mr. Canning in 1826 on the occasion 
of the Greek war of independence against Turkey; and has been 
the ‘* constant practice ’’ of the United States in the recognition 
as belligerents of all the South American dependencies of Spain, 
in the cases of Greece, Mexico, Hayti, the Republic of Texas, 
Hungary, Hawaii, Brazil, and all the other peoples who in this 
century have fought for liberty against despotisms, in the 


1 Prize Cases, 2 Black, U. S. 635. “2 Abdy’s Kent, 94. 
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Americas and in nearly every State of modern Europe. This 
rule President Jackson reiterates, in his message to the Senate, 
December 22, 1836, during the Texas-Mexico war: ‘ All ques- 
tions relative to the government of foreign nations, whether of 
the old or new world, have been treated by the United States 
as questions of fact only.’’ And so declared President Grant, 
in his seventh annual message to Congress, 1875, referring to 
the then insurrection in Cuba: — 

«The question of according or withholding rights of bellig- 
erency must be judged, in every case, in view of the particular 
attending facts. * * * Belligerency, too, is a fact.” 

A citation or two of the authoritative language of our State 
Department on several important occasions, showing what has 
been policy of our government in such cases, must suffice to 
finish this subject. 

Mr. Monroe said, speaking of the South American revolutions 

against Spain :— 

_ As soon as the movement assumes such a steady and con- 
sistent form as to make the success of the Provinces probable, 
the rights to ~vhich they are entitled by the law of nations, as 
equal parties to a civil war, have been accorded them.’’! 

Secretary Forsyth said: — 

‘Tt has never been held necessary, as a preliminary to the 
extension of the rights to either, that the chances of war should 
be balanced, and the probabilities of eventual success deter- 
mined. For this purpose it has been deemed sufficient that one 
party had declared its independence, and at the time was actually 
maintaining it.’’ 

The question of recognition, as we have seen, is one of policy, 
and the interests of the recognizing government, as well as con- 
siderations for the armed combatants. We have seen that it 
has been the ‘* constant practice’’ and policy of the United 
States government for over a century, to accord recognition and 
its rights, always, in the words of President Monroe: ‘* As soon 
as the movement assumes such a steady and consistent form as to 
make the success of the provinces probable.’’ 


1 Cited by Woolsey Int. Law, App. 2 Sec. Forsyth to Gorostiza, Sept. 
III., note 19. 20, 1836. 
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A strong statement of the question of recognition being q 
matter of interests involved, is made by the eminent English 
authority, Mr. Hall, who says, summing up many precedents :;— 

‘*The right of a State to recognize the belligerent character 
of insurgent subjects of another State, must then, for the pur- 
poses of international law, be based solely upon a possibility that 
its interests may be so affected by the existence of hostilities in 
which one party is not in the enjoyment of belligerent privileges, 
as to make recognition a measure of reasonable self-protection. 
As a matter of fact, this condition of things may arise so soon as 
hostilities approach the borders of the State which is their 
scene; and it is inseparable from their extension to the ocean,”’! 

It is almost idle, in the light of facts that all the world 
knows, to ask are not American interests involved in and affected 
by the struggle going on these two years in Cuba for independ- 
dence. Even so affirms the President of the United States in 
his final message of December 7, 1896, toCongress. He declares 
first that: ‘* The inevitable entanglements of the United States 
with the rebellion in Cuba, the large American property interests 
affected, and considerations of philanthropy and humanity in gen- 
eral, have led to a vehement demand in some quarters (the whole 
country) * * * that belligerent rights be accorded to the 
insurgents.’’ He then details in striking language the very great 
extent of the American interests involved and suffering by reason 
of the de facto war there raging, declaring :— . 

‘* The spectacle of the utter ruin of an adjoining country, by 
nature one of the most fertile and charming on the globe, would 
engage the serious attention of the government and people of 
the United States in any circumstances. In point of fact, they 
have a concern with it which is by no means of a wholly senti- 
mental or philanthropic character. It lies so near to us as to be 
hardly separated from our territory. Our actual pecuniary inter- 
est in it is second only to that of the people and government of 
Spain. It is reasonably estimated that from $30,000,000 to 
$50,000,000 of American capital are invested in plantations and 
in railroad, mining and other business enterprises on the island. 


1 Hall, International Law, Sec. 5. 
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The volume of trade between the United States and Cuba, which 
in 1889 amounted to about $64,000,000, rose in 1893 to about 
$103,000,000, and in 1894, the year before the present insurrec- 
tion broke out, amounted to nearly $96,000,000. Besides this 
large pecuniary stake in the fortunes of Cuba, the United States 
finds itself inextricably involved in the present contest in other 
ways both vexatious and costly.”’ 


Tue Errects or REcoGNiTION OF BELLIGERENCY. 


What, after all, are the legal and practical effects of the rec- 
ognition of belligerency, and what the rights accorded to the 
belligerents by that State act? What are belligerent rights? 
The effects of recognition and the change of status of the insur- 
gents, and in the relations between both parties combatant and 
the recognizing power, are very practical, and as between the 
combatants, of momentous importance. I shall briefly answer 
these questions upon the concensus of authority. The rights of 
belligerents are those recognized by the law of nations, and 
accorded by the laws of war to armed enemies engaged in lawful, 
public war. In the exercise of these rights no acts of either 
party, within the rules of war, are criminal acts; and both 
parties are exempt from all civil liabilities for acts done in pur- 
suance of these rights; which may extend to taking, and if nec- 
essary, destroying the persons and property of the enemy. Such 
acts, when done by those not lawful belligerents, are under the 
ban of all nations; they are murder, robbery and piracy, and the 
actors are outlaws from the laws of nations. An admirable 
statement of these distinctions is found in a high authority :— 

‘‘Tf the contest is a war, all foreign citizens and officers, 
whether executive or judicial, are to follow one line of conduct; 
if it is not a war, they are to follow a totally different line. If 
it is a war, the commissioned cruisers of both sides may stop, 
search, and capture the foreign merchant vessel (carrying con- 
traband), and that vessel must make no resistance, and must 
submit to adjudication by a prize court; if it is not a war, the 
cruisers of neither party can stop or search the foreign merchant 
vessel; and that vessel may resist all attempts in that direction, 
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and the ships of war of the foreign State may attack and capture 
any cruiser persisting in the attempt. If it is war, foreign 
nations must await the adjudications of prize tribunals; if it is 
not war, no such tribunal can be opened. If it is war, the parent 
State may institute a blockade jure gentium of the insurgent 
ports, which foreigners must respect; but if it is not a war, 
foreign nations having large commercial intercourse with the 
country will not respect a closing of insurgent ports by paper 
decrees only. If it is a war, the insurgent cruisers are to be 
treated by foreign citizens and officials, at sea and in port, as 
lawful belligerents; if it is not a war, those cruisers are pirates, 
and may be treated as such. If it is war, the rules and risks 
respecting carrying contraband, or dispatches, or military per- 
sons, come into play; if it is not war, they do not. Within 
foreign jurisdiction, if it is a war, acts of the insurgents in the 
way of preparation and equipments for hostility may be breaches 
of the neutrality laws, while, if it is not war, they do not come 
into that category, but under the category of piracy or of crimes 
by municipal law.’’! 

It seems clearly to the interest of humanity and civilization 
that this recognition be promptly accorded to all bona fide com- 
batants, who are engaged in organized de facto warfare against 
a discarded sovereignty. As Mr. Lawrence aptly states: ‘* War 
exists as a fact, and interested States must open their eyes to it. 
This they do by according to the incipient political community 
what is known as recognition of belligerency ; ’’ adding: — 

‘* The effect of this action is to endow the community with all 
the rights and all the obligations of an independent State so far 
as the war is concerned, but no further. Its armies are lawful 
belligerents, not banditti; its ships of war are lawful cruisers, 
not pirates; the supplies it takes from invaded territory are 
requisitions, not robbery ; and at sea its captures made in accord- 
ance with maritime law are good prize, and its blockades must 
be respected by neutrals.”’? The Supreme Court of the 
United States declared and applied this rule in a case growing 
out of the South American revolutions against Spain, where the 


2 Dana’s Wheaton, Sec. 23. 


1 Lawrence Int. Law, Sec. 53. 
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United States had accorded belligerent rights to the colonies, 
saying : — 

«Tt may be said generally, that if the government remains 
neutral, and recognizes the existence of a civil war, its courts 
cannot consider as criminal those acts of hostility which war 
authorizes, and which the new government may direct against 
its enemy.’”? 

But there are other consequences of recognition, which affect 
more particularly the power according the recognition; and 
it may be to these that the President alluded, when in terms of 
“ glittering generality ’’ he declared that the recognition of the 
Cubans would be ‘perilous and dangerous to our own inter- 
ests.”” For, so long as insurgents are not recognized as bellig- 
erents, and for the purposes of the war considered as independent 
States, the existing sovereign is alone looked to by third powers, 
as the responsible head of the State. He and his established 
government are responsible to other governments for all acts of 
injury inflicted by his rebellious subjects upon the persons and 
property of foreign citizens, on land andsea. As in the present 
case, the immense damages and destruction of American prop- 
erty in Cuba, running into the millions, are lawful demands 
against the government of Spain. On the other hand, ‘‘ so soon 
as recognition takes place, the parent State ceases to be respon- 
sible to such States as have accorded recognition, and when it 
has itself granted recognition, to all States, for the acts of the 
insurgents, and for losses and inconveniences suffered by a 
foreign power or its subjects in consequence of the inability 
of the State to perform its international obligations in such 
parts of its dominions as are not under its actual control.’’ ? 

This plenary absolution was the consoling feature of England’s 
recognition of the belligerent Confederacy against the protest of 
the United States; Mr. Adams, minister in London, saying in his 
dispatch of June 14, 1861, to Secretary Seward: — 

‘* At any rate there is one compensation; the act has released 
the government of the United States from responsibility for any 
misdeeds of the rebels towards Great Britain. If any of their 


1U.S.v. Palmer, 8 Wheaton, 635. 2 Hall Int. Law, Sec. 5. 
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people should capture or maltreat a British vessel on the ocean, 
the reclamation must be made only on those who had authorized 
the wrong. The United States government would not be 
liable.” 

Prior to recognition of belligerency, insurgents have no rights 
of legation or diplomatic representation towards any foreign 
power; and only in a qualified way after recognition; for such 
rights belong alone to independent States. It is true, that prior 
to the acknowledgment by the United States of the independ- 
ence of the southern Spanish-American colonies, informal agents 
were sent to them by the President; but diplomatic agents from 
several of these States were refused at the same time official 
reception at Washington, though personally received.’ Secretary 
Seward took the ground ‘that the United States government 
would decline to hold intercourse, official or unofficial, with 
agents of insurgents against governments with whom the United 
States are at peace. But when a belligerent is recognized as 
such, this implies an intercourse, at least between agents in ref- 
erence to terms of belligerency. This intercourse may be very 
informal, and, when between belligerents who are parties to a 
civil war, may for a time be limited to negotiations for exchange 
of prisoners of war and for cognate objects.”’ 

This is a summary view of the questions of belligerency, and 
the right and effects of its recognition. The question on the 
whole is political; it belongs to the executive and legislative 
departments of governments; the judiciary being bound to follow 
the determinations of the political power; and until a formal 
recognition, to hold the ancient order of things as still existing. 
This consideration makes political action in many cases of prime 
importance. With us now, in the Cuban situation, a grave case 
has arisen. A few weeks ago, an American vessel, ‘* The Three 
Friends,’’ engaged in carrying contraband of war to the revolu- 
tionists, was fired upon by a Spanish cruiser off the coast of 
Cuba, and returned the fire. This was an act, stricti juris, of the 
highest piracy and outlawry. The vessel has been seized by 


2 See Wharton International Law Digest, Sec. 69, where this whole matter 
is treated. 
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the United States government, and libeled in an American port 
for the high crime. Criminal, because ‘‘ injury to our own in- 
terests’’ stands supposedly in the way of according belligerent 
rights to the Cuban Republic, proclaimed May 3d, 1895, and 
maintained for two years against 200,000 troops of Spain, which, 
despite all, ‘* has not yet re-established her authority ’’ over the 
revolutionary patriots of Cuba Libre. 


JOSEPH WHELESS. 
Sr. Louis. 


VOL. XXXI. 
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UNDER WHAT CIRCUMSTANCES A SERVANT ACCEPTS 
THE RISK OF HIS EMPLOYMENT. 


This is a very large and a very difficult question. Leaving out 
of view certain exceptions to the general rule, it may be said 
that the decisions present two theories which are contradictory 
and irreconcilable, but which are, nevertheless, sometimes found 
expounded in different judgments of the same court. One of 
these theories is that a servant, by entering the service of his 
master or continuing therein, is conclusively presumed to accept 
the risk of all the dangers which are known to him, or which, by 
the exercise of reasonable care and attention with the view of 
promoting his own safety, he ought to know; and this wholly 
without reference to the question whether such dangers spring 
from the negligence of the master or not. A correlative propo- 
sition is that a servant is not deemed to accept those risks, pro- 
ceeding from the negligence of the master, which the servant 
does no tknow or could not discover by the exercise of reason- 
able care and attention, with a view of promoting his own safety, 
but which the master does know, or which he could discover by 
the exercise of reasonable care and attention in discharging his 
obligation of protecting his servant. The second rule, and one 
which is contradictory to and irreconcilable with the first, is that 
the servant is not, by entering the service of his master or con. 
tinuing therein, conclusively deemed to accept the risk of a 
known danger, unless the character of the danger or the circum- 
stances of the service are such that it threatens immediate injury. 
If it does not threaten immediate injury, but if, on the contrary, 
he might reasonably suppose that he could continue in the service 
without incurring injury from the danger by the exercise of 
great caution or skill therein, he is not conclusively deemed to 
accept the risk; but whether he does so will be a question of fact 
for a jury. To show the extent to which one court has vacillated 
between these two doctrines, two recent decisions of that court 
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will be referred to. In one of them the court, abandoning some 
of its previous holdings and following others, announced the 
second rule which I shall call the ‘‘ imminent danger rule ”’ in 
the following language :— 


‘It has been several times held by this court, that where the instru- 
mentality with which the servant is required to perform service is so 
glaringly defective that a man of common prudence would not use it, 
the master could not be held responsible for damages from it. But if 
the servant incurs the risk of machinery which, though dangerous, is 
not so much so as to threaten immediate injury, or where it is reasonable 
to suppose that it may be safely used with great care or skill, a differ- 
ent rule applies. In such cases, mere knowledge of the defect will not 
defeat a recovery. Negligence, on the part of the servant, in such 
cases, does not necessarily arise from his knowledge of the defect; but 
it isa question of fact, to be determined from such knowledge, and 
other circumstances in evidence.’’ } 


In the later case the same court at a later period affirmed, in 
a per curiam opinion, a minority opinion of the St. Louis Cour, 
of Appeals, written by Judge Rombauer, in which that very 
learned and able judge denied the ‘‘ imminent danger ’’ doctrine 
in the following language :— 


‘Tt may be said that the question whether the danger was apparent 
was, in this case, submitted to the jury in an instruction of the court; 
but how can a question be submitted to the jury for their finding, con- 
cerning which there can be no possible controversy? The instruction 
says ‘ apparent and threatening,’ as if the court considered that a dan- 
ger perfectly apparent was not enough, but that it must also be threaten- 
ing, whatever that may mean inthis connection. It is a matter of daily 
experience, of which many courts have taken judicial notice, that a 
submission of a case of this class to the jury always leads to the same 
result. To relieve the distress of others is a commendable impulse, 
which juries are but too apt to follow, although they must necessarily 
do it at the expense of others. They are apt to forget that judicial 
authority under the guise of law, and at the expense of others, is but an 
act of licensed oppression.’’ ? 


1 Huhn v. Missouri &c. R. Co., 92 8. c. affirmed 117 Mo. 475, 502. A 
Mo. 440, 447. strong application of the same doc- 
2 Fugler v. Bothe, 43 Mo. App. 44; __ trine is found in the subsequent decis- 
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Still later the court in two decisions went back to the ** immi- 
nent danger ’’ doctrine.! 

The attitude of that court toward the doctrine, as shown b 
some of its prior decisions, may be judged of by the following 
language, which is quoted from an opinion of Judge Napton:— 


‘* If the risk is such as to be perfectly obvious to the sense of any man, 
whether servant or master, then the servant assumes the risk. But if it 
is a case where no such obvious risks are incurred, and where it was 
fair to presume that the employé had been guilty of no negligence, the 
rule of law, as well as of common sense and justice, is that the master 
is responsible for damages, if any ensue.’’ ? 


The contrast of this doctrine to the doctrine of the later case 
of Huhn v. Missouri &c. R. Co.,® will be understood when it is 
stated that Huhn was hurt by catching his foot in an unlocked 
railway switch, with which he was perfectly familiar and the 
dangers of which he well knew. Earlier decisions of the same 
court, holding the servant to the severe rule of accepting the risk 
of known dangers, will be found in two overhead railway bridge 
cases.‘ In both of these cases railway brakemen, stationed on the 


top of freight cars, knew of the existence of an overhead bridge 
not high enough for them to pass under it while standing on the 


ear or sitting on the brake handle. But they forgot the existence 
of the bridge or the position of the train, and were struck by it 
and killed; and it was held that there could be no recovery of 
damages because the risk was one which they had accepted. 

If my own views upon this question could be of the least 
importance to the profession, my previous writings would 
indicate what they must be. They are in substance the 
same as the views of Judge Biggs, announced in an 
opinion of the St. Louis Court of Appeals (reversed by the 


ion of the St. Louis Court of Appeals 
in Berning v. Medart, 56 Mo. App. 443, 
opinion by Rombauer, P. J. See also 
Williams v. St. Louis &c. R. Co., 119 
Mo. 316; Lucey v. Hannibal Oil Co., 
129 Mo. 82,40; Nugent v. Kauffman 
Milling Co., 131 Mo. 241. 

1 Settle v. St. Louis &c. R. Co., 127 


Mo. 836, 344; Holloren v. Union Iron 
&c. Co., 85 8. W. Rep. 260, 262. 

* Keegan v. Kavanaugh, 62 Mo. 230. 

8 92 Mo. 440. 

, Devitt v. Missouri &c. R. Co., 50 
Mo. 202; Raines v. St. Louis &c. R. 
Co., 71 Mo. 164. 
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Supreme Court of Missouri), in which I concurred.? That 
view is, that where the master, through negligence or 
wantonness, exposes his servant to a danger, the servant, or 
his widow or administrator, ought not to be precluded from 
recovering damages for his injury or death in consequence 
of that danger, where the servant is brought into contact with 
the danger without serious fault on his part, but in consequence 
of what may fairly be ascribed to the inadvertence of being 
absorbed in his work, or to the mistakes or accidents incident to 
his employment. I do not want my professional brethren to 
think for one moment that I balance the life of a railway brake- 
man against the slight expense to a railway company of blocking 
its frogs and switches. I should be sorry to have them think 
that I ever was willing to balance the life of a railway brakeman 
against the slight expense to a railway company of building the 
upper works of its bridges sufficiently high for a brakeman to 
stand upon the top of his car without coming in contact with 
them. These are murder-machines; and the rule of judge-made 
law which holds the servant at all times and under all circum- 
stances, bound to avoid them at his peril, is a draconic rule. It 
is destitute of any semblance of justice or humanity. It is cruel 
and wicked. It illustrates the subserviency of the American 
judiciary to the great corporations. I go further: I hold that 
the law ought to recognize a difference in position between the 
wealthy employer and the indigent servant. The law recog- 
nizes a difference in position between the usurer and the bor- 
rower, and it limits the amount which the usurer may take for 
the forbearance of his money. But it puts the wealthy capital- 
ist, corporate or unincorporate, upon the same equality in this 
respect, as that of the starving laborer, who must carry his meager 
dinner pail to his employment, no matter how dangerous it may 
be, in order to get a little food, clothing and shelter for his 
suffering family. Though I do not find words sufficient to 
voice my feelings upon this subject, I do not intend, during the 
little of life which remains to me, to speak about it with bated 
breath; nor do I intend in the least to conform my views with 


1 Fugler v. Bothe, 43 Mo. App. 44; s. c. reversed 117 Mo. 475. 
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reference to it to the opinions of others. Those who can recor- 
cile their consciences to the cold brutality of the general rule 
with reference to the servant accepting the risk, are at liberty 
to do so; I envy neither their heads nor their hearts. To show 
the state of the doctrine which they find compatible with their 
judgments and consciences, I now propose to cite a few of the 
decisions: in a future article, if the time serves me, I shall 
develop some of the opposing views of the judges. 

Stated in general terms, this doctrine is, that a servant who 
knows that his employment it dangerous in any given particular, 
whether proceeding from defective machinery, defective methods 
of work, insufficient help, the negligence of fellow-servants, or 
any other cause, accepts the risk of being hurt by reason of such 
causes or dangers, and if he is hurt there can be no recovery of 
damages ; and this wholly without inquiry whether the danger 
arose from the negligence of the master, or whether it was one 
of the natural incidents of theemployment. This rule is equally 
applicable to cases where the danger is known to the servant, 
without reference to the manner in which his knowledge was 
acquired, and where it was such that he ought, by exercising 
reasonable care for his own safety, to have discovered it.! 

It is a part of this rule that where the servant knows the default 


1 Sherwood, C. J., in Alcorn v. &c. R. Co., 71 Mo. 66; Gutridge v. 
Chicago &c. R Co., 108 Mo. 81; Ald- Missouri &c. R. Co., 105 Mo. 520; 
ridge v. Midland Blast Furnace Co., O’Mellia v. Kansas City &c. R. Co., 


78 Mo. 559; Devitt v. Pacific Railroad, 
50 Mo. 302 (overhead bridge case) ; 
Rains v. St. Louis &c. R. Co., 71 Mo. 
164 (another overhead bridge case) ; 
Moore v. St. Louis Wire Mill Co., 55 
Mo. 491; Watson v. Kansas &c. Co., 
52 Mo. App. 366; Claybaugh v. Kansas 
&c. R. Co., 56 Mo. App. 630; Smith v. 
St. Louis &c. R. Co., 69 Mo. 82; Covey 
v. Hannibal &c. R. Co., 86 Mo. 635; 
Fugler v. Bothe, 117 Mo. 475 (revers- 
ing s. c. 43 Mo. App. 44, and overruling 
Jones v. St. Louis &c. R. Co., 43 Mo. 
App. 398); Berning v. Medart, 56 Mo. 
App. 443; Price v. Hannibal &c. R. 
Co., 77 Mo. 508; Porter v. Hannibal 


115 Mo. 205; Coontz v. Missouri &c. 
R. Co., 115 Mo. 669; Flynn v. Union 
Bridge Co., 42 Mo. App. 530; Reichla 
v. Gruenfelder, 52 Mo. App. 43; Wat- 
son v. Kansas &c. Co., 52 Mo. App. 
366; Wells v. Coe, 9 Colo. 159; Heath 
v. Whitebreast &c. Coal Co., 65 Iowa, 
737; Umback v. Michigan &c. R. Co., 
83 Ind. 191; Galveston &c. R. Co. wv. 
Garrett, 73 Tex. 202; Smith v. Winona 
&c. R. Co., 42 Minn. 87; Lofrano v. 
New York &c. Water Co., 55 Hun. (N. 
Y.), 452; Nadau v. White River Lum- 
ber Co., 76 Wis. 120; Gulf &c. R. Co. 
v. Williams, 72 Tex. 159; Latremouille 
v. Bennington, &c. R. Co., 63 Vt. 336 
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of his master in providing defective or unsuitable or dangerous 
machinery or appliances, but nevertheless voluntarily enters upon 
the employment, or after acquiring such knowledge continues 
therein, there can be no recovery of damages from the master 
for any hurt to the servant arising from such default.! 

The rule, moreover, extends to all dangers or defects which 
are patent and obvious to a person possessing the knowledge 
and experience of the particular servant, whether he be an 


infant or an adult.? 


In these last cases, the danger being open and obvious, a 
knowledge of it on the part of the servant is presumed, and if 


1 Devitt v. Pacific R. Co., 50 Mo. 
302 (overhead bridge case); Rains v. 
St. Louis &c. R. Co., 71 Mo. 164 (an- 
other overhead bridge case); Naylor 
v. New York &c. R. Co., 33 Fed. Rep. 
801; Dalton v. Atlanta &c. R. Co., 4 
Hughes (U. S.), 180; Schultz v. Chi- 
cago &c. R. Co., 67 Wis. 616; Kuhn v. 
Wisconsin &c. R. Co., 70 Iowa, 561; 
Trainor v. Philadelphia &c. R. Co., 
137 Pa. 148; Baltimore &c. R. Co. v. 
Stricker, 51 Md. 47; Kelley v. Silver 
Spring &c. Co., 12 R. I. 112; Coal 
Creek Mining Co. v. Davis, 90 Tenn. 
711; La Pierre v. Chicago &c. R. Co., 
99 Mich. 212; Carey v. Sellers, 41 La. 
Ann. 500; Hogele v. Wilson, 5 Wash. 
160; s.c. 31 Pac. Rep. 469; Monaghan 
v. New York &c. R. Co., 49 Hun (N. 
Y.), 118. 

2 Fulger v. Bothe, 117 Mo. 475 (re- 
versing s. c. 43 Mo. App. 44); Clay- 
baugh v. Kansas City &c. R. Co., 56 
Mo. App. 880; Covey v. Hannibal &c. 
R. Co., 86 Mo. 635; Berning v. Medart, 
56 Mo. App. 443; Bohn v. Chicago &c. 
R. Co., 106 Mo. 429; Keegan v. Kava- 
naugh, 62 Mo. 230; Nolan v. Shickle, 
8 Mo. App. 300; Aldridge v. Midland 
Blast Furnace Co., 78 Mo. 559; Moore 
v. St. Louis Wire Mill Co., 55 Mo. 
App. 491; Johnstone v. Oregon &c. R. 
Co. (Or.), 31 Pac. Rep. 283; Gulf &c. 
R. Co. v. Schwabbe, 1 Tex. Civ. App. 


573; s. c. 21S. W. Rep. 706; Anderson 
v. Winston, 31 Fed. Rep. 528; Hefferen 
v. Northern Pac. R. Co., 45 Minn. 471; 
United States Rolling Stock Co. v 
Chadwick, 35 Ill. App. 474; English 
v. Chicago &c. R. Co., 24 Fed. Rep. 
906; De Forrest v. Jewett, 23 Hun (N. 
Y.), 490; Foley v. Chicago &c. R. Co., 
48 Mich. 622; s.c. 42 Am. Rep. 481; 
Coombs v. Fitchburg R. Co., 156 Mass. 
200; s. c. 80 N. E. Rep. 1140; O’Neal 
v. Chicago, &c. R. Co., 182 Ind. 110; 
s.c. 31 N. E. Rep. 669; St. Louis, &c. 
R. Co. v. Lemon, 83 Tex. 143; s. c. 18 
S. W. Rep. 331; Quick v. Minnesota 
Iron Co., 47 Minn. 361; s. c. 50 N. W. 
Rep. 244; Brady v. Ludlow Man. Co., 
154 Mass. 468; Fisher v. Chicago &c. 
R. Co., 77 Mich. 546; Anglin v. Texas, 
&c. R. Co., 60 Fed. Rep. 553; Ilinois 
River Paper Co. v. Albert, 49 Ill. App. 
863; McGrath v. Texas &c. R. Co., 
60 Fed. Rep. 555; Connors v. Morton, 
160 Mass. 333; Goddard v. McIntosh, 
161 Mass. 253; Roth v. Northern 
Pacific Lumber Co., 18 Or. 205; 
Southwest Virginia Improvement Co. 
v. Andrew, 86 Va. 270; 8. c. 9 S. E. 
Rep. 1015; Lothrop v. Fitchburg R- 
Co., 150 Mass. 423; Smith v. Penintu- 
lar Car Works, 60 Mich. 501; Fordyce 
Stafford, 57 Ark. 503; s. c. 22 S. W. 
Rep. 161. 


i 
} 
i 
i 
| 
é 

| 

i 


88 31 AMERICAN LAW REVIEW. 


he is hurt by it the case becomes a case for the application of 
the maxim volenti non fit injuria. 

A test frequently resorted to by the courts in these cases is to 
consider whether the servant knew the danger as well as the 
master knew it, or had as good opportunities of knowing it as 
the master had,— holding that there can be no recovery for an 
injury to the servant where these conditions exist.? 

The nature and extent of this rule are better understood by 
considering some of the dangers and defects in respect of which 
the courts have applied it. 

Take the case of an unguarded well, scuttle-hole, or shaft, 
descending from the floor of a manufacturing or business estab- 
lishment. This, in many cases, must be regarded as a negligent 
defect in the premises, as a man-trap, a death-trap; and yet it 
has been adjudged again and again that an employé who works 
upon premises having such a hole takes the risk of falling into 
it through his own inadvertence.° 

Take also the case of a laborer employed in and about an 
excavation in earth, sand or gravel. The danger of such an 
excavation caving in may be said to be nearly as obvious to one 
man as toanother. Courts in several different jurisdictions have 


held that the risk of such an embankment caving in is an obvious 
risk, and one incident to the employment, which the employé 
takes when he consents to work in such a place.‘ 


1 Devitt v. Pacific Railroad, 50 Mo. (N. Y.), 442; Cowhill v. Roberts, 71 


802, 306; Goltz v. Milwaukee &c. R. 
Co., 76 Wis. 136; 8. c. 44 N. W. Rep. 
752; Gorman v. Minneapolis &c. R. 
Co., 78 lowa, 509; Watts v. Hart, 7 
Wash. 178; s.c. 34 Pac. Rep. 423 and 
771. 

2 Price v. Hannibal &c. R. Co., 77 
Mo. 508; Porter v. Hannibal &c. R. 
Co., 71 Mo. 66; Hart v. Naumburg, 123 
N. Y. 641; Ames v. Lake Shore &c. R. 
Co., 135 Ind. 363; Carlson v. Sioux 
Falls Water Co. (S. D.), 59 N. W. Rep, 
217; Hazelhurst v. Brunswick Lumber 
Co., 94 Ga. 535; s. c. 19 S. E. Rep. 
756; Galveston &c. R. Co. v. Lempe, 
59 Tex. 19; French v. Aulls, 72 Hun 


Hun (N. Y.), 127; Southern Pacific 
R. Co. v. Losch (Tex. Civ. App.), 21 
S. W. Rep. 563. 

8 Feeley v. Pearson Cordage Co., 
161 Mass. 426; Murphy v. Greeley, 146 
Mass. 196; 8. c. 15 N. E. Rep. 654; 
Rick v. Cramp (Pa.), 12 Atl. Rep. 495; 
Schwartz v. Cornell, 13 N. Y. Supp. 
855; Alford v. Metcalf, 74 Mich. 369; 
8s. c. 42 N. W. Rep. 52; Balle »v. 
Detroit Leather Co., 73 Mich. 158; 
8s. c. 41 N. W. Rep. 216. 

4 Olson v. McMullen, 34 Minn. 94; 
Larich v. Moies, 18 R. I. 513; 8. c. 28 
Atl. Rep. 661; Vincennes Water Sup- 
ply Co. v. White, 124 Ind. 376; 8. ¢. 
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Take, for another example of the rule, the dangers which 
attend the work of coupling cars. This work is very dangerous, 
and the dangers attending it are increased where old-fashioned 
and imperfect couplings are used, and especially where the 
brakeman is required to couple cars having couplings of different 
patterns; and yet, in all these cases the risk being open and 
obvious, the brakeman is held in law to have assumed it and to 
take his chances of being able to escape injury from these 
causes! In many of these cases the same rule was applied 
where the couplings were out of repair and defective for the 
kinds of couplings used.? 

Take the case of overhead railway bridges, of railway bridges 
whose sides are built so near the track as to be dangerous to 
brakemen climbing up and down the sides of freight cars; 
and of other objects negligently and unnecessarily constructed 
or permitted to exist by the railway company so near its 
tracks as to endanger the lives of brakemen while so engaged 
in the discharge of their duties. Experience shows that these 
obstructions are murder-machines. It is not an exaggerated state- 
ment to say that the negligence which has erected them, or 
which permits them to exist, borders upon criminality. And yet 
there is a mass of judicial decisions, in this and in other courts, 


24.N. E. Rep. 747; Griffin v. Ohio &c. 
R. Co., 124 Ind. 326; 8. c. 24 N. E. 
Rep. 888; Anderson v. Winston, 31 
Fed. Rep. 528. 

1 Thomas v. Missouri R. Co., 109 
Mo. 187; Kohn v. McNulta, 147 U. 8. 
238; Hathaway v. Michigan &c. R. Co., 
51 Mich. 253; Wabash &c. R. Co. v. 
Deardorff, 14 Ill. App. 401; Henry v. 
Bond, 34 Fed. Rep. 101; Barkboll v. 
Pa. R. R. Co. (Pa.), 13 Atl. Rep. 
82; Houston v. Burragur (Tex.), 
14S. W. Rep. 242; Arnold v. 
Delaware &c. R. Co., 125 N. 
Y. 15; 8s. ¢. 25 N. E. Rep. 1064; 
Atchison &c. R. Co. v. Wagner, 33 
Kan. 660; Kelly v. Abbot, 63 Wis. 307; 
8s. c. 53 Am. Rep. 292; Watson v. 
Houston &c. R. Co., 58 Tex. 434; Mc- 
Laran v. Williston, 48 Minn. 299; s. c. 


51 N. W. Rep. 387; Pittsburg &c. R. Co. 
v. Henley, 48 Ohio Stat. 608; s.c. 15 L. 
R. A. 384; Brooks v. Northern &c. R. 
Co., 47 Fed. Rep. 687; Simms o. 
South Carolina R. Co., 26s. c. 490; 
Michigan &c. R. Co. v. Smithson, 45 
Mich. 212; Louisville &c. R. Co. v. 
Boland (Ala.), 18 L. R. A. 260; Dy- 
singer v. Cincinnati &c. R. Co., 93 
Mich. 646; s.c. 53 N. W. Rep. 825. 

2 Barkboll v. Pa. R. Co. (Pa.), 13 
Atl. Rep. 82; Houston &c. R. Co. v. 
Burragur (Tex.), 14 S. W. Rep. 242; 
Arnold v. Delaware &c. R. Co., 125 N. 
Y. 15; 8. c. 25 N. E. Rep. 1064; Atchi- 
son &c. R. Co. v. Wagner, 33 Kan. 660; 
Brooks v. Northern &c. R. Co., 47 Fed. 
Rep. 687; Watson v. Houston &c. R. 
Co., 58 Tex. 434. 
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to the effect that experienced train-men, who are familiar with 
the road and who consequently know or are presumed to know 
of these obstructions, take the risk of coming in contact with 
them through their own inadvertence, and if they are killed or 
hurt by them, there can be no recovery of damages.! 

Take the case of unblocked rails in railway switches, in the 
frogs and between the main rail and the guard rail. This is a 
man-trap and a death-trap. The brakeman catches his foot in 
such a trap and, before he can extricate himself, he is run over 
by an approaching engine or by shunted cars. Yet this is an 
obvious risk which he assumes when he enters the service.? 

Take, also, the case of the liability of the employé to death or 
injury from exposed machinery. In many cases the practice of 


employers of putting their employés at work around exposed 
and unguarded machinery, which could be fenced or guarded at 
a moderate expense, has attracted the attention of legislatures; 
and there are statutes forbidding this, under criminal sanctions, 
in England and in some of the United States; and yet American 


1 Devitt v. Pacific Ry. Co., 50 Mo. 
302 (overhead bridge); Rains v. St. 
Louis &c. R. Co., 71 Mo. 164 (another 
overhead bridge case); Williamson v. 
Newport &c. R. Co., 34 W. Va. 657; 8. ¢. 
12 I. R. A. 297; Fitzgerald v. N. Y. 
&c. R. Co., 59 Hun (N. Y.), 225; Bross- 
man v. Lehigh Valley R. Co., 113 Pa. 
St. 490; s. c. 57 Am. Rep. 479; Balti- 
more &c. R. Co. v. Stricker, 51 Md. 47; 
Lynch v. New York &c. R. Co., 18 N. 
Y. Supp. 417; Ryan v. Long Island 
R. Co., 51 Hun (N. Y.), 607; Will- 
iams v. Deleware &c. R. Co., 116 
N. Y. 628; Mo. Pac. R. Co. v. Som- 
ers, 71 Tex. 700 (cattle-guard too 
near the track) ; Dalton v. Atlantic &c. 
R. Co., 4 Hughes (U. S.), 180 (tele- 
graph wire hanging too low over 
track); Benston v. Chicago &c. R. Co., 
47 Minn. 486 (pile of logs near track) ; 
Clark v. St. Paul &c. R. Co., 28 Minn. 
128 (elevator roof or awning project- 
ing over side-track) ; Wooddell v. West 
Virginia Imp. Co., 38 W. Va. 23; s.c. 


17 8S. E. Rep. 386 (tree limb projecting 
over track); Thain v. Old Colony R. 
Co., 161 Mass. 363 (wooden bridge 
support too near track); Fitsch v. Ry. 
Co., 158 Mass. 238 (projecting awning 
atastation); Dowell v. Burlington &c. 
R. Co., 63 lowa, 629 (snow-bank left on 
side of track by snow plough). 

2 Smith v. St. Louis R. Co., 69 Mo. 
82; Wood v. Locke, 147 Mass. 604; 
Haws v. Buffalo &c. R. Co., 40 Hun 
(N. Y¥.), 145; St. Louis &c. R. Co. v. 
Davis, 54 Ark. 389; s.c. 15 S. W. Rep. 
895; Richmond &c. R. Co. v. Risdon’s 
Adm., 87 Va. 335; s.c. 12 S. E. Rep. 
786; Appel v. Buffalo &c. R. Co., 111 
New York, 550; Wilson v. Winona &c. 
R. Co., 37 Minn. 326; Bourgeault v. 
Grand Trunk R. Co., Montreal L. 
Rep., 5 Super. Ct. 240; Craig v. Lake 
Erie &c. R. R. Co., 1 Toledo Leg. 
News, 326; Gleason v. New York &c. 
R. C., 159 Mass. 68; s. c. 34.N. E. Rep. 
79; Spencer v. New York &c. R. Co., 
67 Hun (N. Y.), 196. 
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judicial authority seems to be nearly unanimous to the effect 
that the servant, whether he be an adult or a minor, male or 
female, if sufficiently old and experiened to realize the danger of 
getting caught in such machinery, takes the risk of death or in- 
jury from that source, and in case of such a death or injury 
there can be no recovery of damages.! 

Several of the foregoing cases hold that the rule that a ser- 
yant, who voluntarily goes to work about dangerous machinery, 
accepts the risk of death or injury from that source, so that no 
action can be predicated upon his death or injury, applies to 
minors as well as to adults except in the case of concealed dan- 
gers or other exceptional circumstances which need not be gone 
into. This doctrine is distinctly set forth in many other cases.? 

Indeed the law seems to be settled, subject to some objections 
of which I hope to speak in a future article, that the fact that 
an employé is a minor does not vary the law, as to his assump- 
tion of the risks of the service, if he has sufficient intelligence 
to comprehend the dangers incident to the service, or if he is 
made acquainted with those dangers by being suitably instructed, 
or if he has acquired a knowledge of them through experience.® 


1 Ciriack v. Merchants’ Woolen Co., 
146 Mass. 182; s. c. 15 N. E. Rep. 579; 
Craver v. Christian, 36 Minn. 483; 
Goodnow v. Walpole Emery Mills, 146 
Mass. 261; 8. c. 15 N. E. Rep. 576; 
Pratt v. Prouty, 153 Mass. 333; s. 
c. 26 N. E. Rep. 1002 (boy 15 years 
old); Tinkham v. Sawyer, 153 Mass. 
485; 8. c. 27N. E. Rep. 6 (boy 16 
years old); Atlas Engine Works »v. 
Randall, 100 Ind. 293; Bond v. 
Smith, 14 N. Y. Supp. 932; Plunkett v. 
Donovan, 12 N. Y. Supp. 454; Schroe- 
der v. Michigan Car Co., 56 Mich. 132; 
Stephenson v. Duncan, 73 Wis. 404; 
Foley v. Pettee Machine Works, 140 
Mass. 294; s. c. 21 N. E. Rep. 304; 
Cluny v. Cornell Mills, 160 Mass. 218; 
Downey v. Sawyer, 157 Mass. 418 
(boy 16 years old); Kelley v. Barber 
Asphalt Co., 93 Ky. 363; s. c. 20S. W. 
Rep. 271 (boy 17 years old); Richstain 


v. Washington Mills Co., 157 Mass. 
538; Kleinest v. Kunhardt, 160 Mass. 
230; Connelly v. Eldridge, 160 Mass. 
566; Townsend v. Langles, 41 Fed. 
Rep. 919; The Maharajah, 40 Fed. 
Rep. 784; Roth v. Northern Pacific 
Lumber Co., 18 Or. 205; s.c. 22 Pac. 
Rep. 842; Sanborn v. Atchison &c. R. 
Co., 25 Kan. 292 (boy 17 years old); 
Kelly v. Silver Spring &c. Co., 12 R. 
I. 112; Rood v. Lawrence Mfg. Co., 
155 Mass. 590; s. c. 34 N. E. Rep. 458. 

2? Hickey v. Taaffe, 105 N. Y. 26; 
Gilbert v. Guild, 144 Mass. 601; Herd- 
man-Harrison Milling Co. v. Spehr, 
145 Ill. 329; O’Keefe v. Thorne (Pa.), 
16 Atl. Rep. 737; Palmer v. Harrison, 
57 Mich. 182; Malsky v. Schumacher, 
27 N. Y. Supp. 331; Crown v. Orr, 140 
N. Y. 450; Stephen v. Stevens, 21 N. 
Y. Supp. 721. 

3 Goff v. Norfolk &c. R. Co., 36 Fed. 
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The conclusion would seem to be that in those States where 
this doctrine is administered by the courts, the subject demands 
the earnest attention of the legislature; and that employers’ 
liability acts ought to be passed, carefully drawn and guarded, 
so as to evade judicial misconstruction, and so as to define on 
the one hand the extent of the duty of the master in taking 
care for the safety of the servant, and on the other hand, the 
extent to which the servant shall be deemed to accept the dangers 
of his employment. 


Seymour D. THompson. 
St. Louis. 


Rep. 299; Buckley v. Gutta Percha L. 507; Williamson v. Sheldon Marble 


Co., 113 N. Y. 540; Toledo &c. R. Co. 
v. Trimble (Ind. App.), 35 N. E. Rep. 
716; Hefferen v. Northern Pacific R. 
Co., 45 Minn. 471; McGinnis v. 
Southern Canadian Bridge Co., 49 


Co., 66 Vt. 427; s. c. 29 Atl. Rep. 669; 
Evans v. Vogt &c.Co., 25 N. Y. Supp. 
509; Evansville &c. R. Co. v. Hender- 
son, 134 Ind. 636; s.c. 33 N. E. Rep. 
1021, 


Mich. 466; Smith v. Irwin, 51 N. J. 
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WHY ARE THE DECISIONS UNDER THE FELLOW- 
SERVANT DOCTRINE SO VACILLATING AND — 
TRADICTORY? 


That there is great conflict and confusion in the decisions as 
to a master’s liability to one servant for injuries received by the 
negligence of a co-servant is common knowledge among lawyers. 
Not only do we find want of harmony between the decisions of 
the different States on this subject, but the decisions of the same 
court are frequently, if not generally, vacillating and contradic- 
tory. We find, for instance, that a servant injured in the State 
of lowa! may recover damages against the employer, while a 
servant injured in Minnesota? under similar circumstances will 
be denied the right of recovery. The above cases were tried by 
the same court on substantially identical facts; the statute im- 
posing liability for the negligence of a fellow-servant was the 
same in the two States, and yet one servant recovered damages 
while the other servant was not allowed to recover. The place 
where the servant was injured and not the manner in which the 
injury was inflicted determined the question of liability or non- 
liability of the master. A State court denied*® and a Federal 
court affirmed ‘ liability in the same case. These same courts 
later have apparently exchanged positions on this question, the 
State court ® becoming more liberal toward the servant, while 
the Federal court ® has adopted a stricter rule against the serv- 
ant’s right to damages for injuries received at the hands of a 
co-employé. 

The State of Ohio has adopted the so-called superior servant 


1 Njus v. C. M. & St. P. R. R., 47 5 Carlson v. N. W. Telephone Exch., 

Minn. 92. 65 N. W. 914; Bloomquist v. Ry., 62 
2 Pearson v. C. M. & St. P. R.R., N. W. 818. 

47 Minn. 9. ® What Cheer Coal Co. v. Johnson, 
§ Lindvall v. Wood, 41 Minn. 212. 56 Fed. R. 810; City of Minneapolis v. 
4 Lindvall v. Wood, 44 Fed. R. 855; Lundeen, 58 Fed. R. 525. 

aff. in 48 Fed. 62. 
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limitation.'. This, for a while, was the rule of the Supreme 
Court of the United States.? To a certain extent, at least, the 
Ross case has been abandoned by the Federal Supreme Court, 
and by the other Federal courts. The result is, that in States 
-having adopted the rule prevailing in Ohio, whether a servant 
may recover or not, depends wholly upon whether he brings his 
suit in the State or in the Federal court. As we have already 
seen, the highest court in the land is not settled on this question, 
No one can predict with any degree of certainty just what the 
court may hold when this question is again presented to it for 
consideration. Is there anything left of the Ross case,— what 
effect has it on the Ross case,— are questions frequently asked 
by students of the somewhat famous Baugh case. To add to the 
confusion several States of the Union have passed laws permitting 
servants of railroad companies to recover for injuries received 
because of negligence of co-employés. These laws have been 
assailed as class legislation. They have, however, been sus- 
tained so far as they apply only to the peculiar hazards and 
dangers of railroading.* A difficult question at once arises. 
What cases are within and what cases are outside the statute? 
What are the peculiar hazards and dangers of railroading? To 
this question we might expect conflicting answers, and in this 
expectation we are not disappointed.® 
In view of the many different reasons assigned for the fellow- 
servant doctrine, the many limitations, exceptions and qualifica- 
tions imposed upon the general rule, the many conflicting and 
contradictory decisions, a person naturally would inquire what is 
the cause, the real reason for this uncertainty and this conflict. 
If the fellow-servant doctrine were based upon sufficient and satis- 
factory reasons, it would seem that no such conflict and confusion 
would exist. The original and primary rule, of course, was 
that a man should be responsible only for ‘his own acts and not 
for the acts of another. The doctrine respondeat superior, 


1 Little Miami R. R. v. Stevens, 20 
Ohio, 415. 


4 Lavalle v. R. R., 40 Minn. 249. 
5 Njus v. R. R., 47 Minn. 92; Pear- 
2C.M. & St. P. R. R. v. Ross, 112 sonv. R. R., 47 Minn. 9; Johnson v. 
U. 8. 877. R. R., 43 Minn. 222; Mikkelson ». 

8 Baltimore & Ohio R. R. v. Baugh, Truesdale, 65 N. W. 260; Blomquist 
149 U. S. 368, v. R. R. 67 N. W. 804. 
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which is crystallized in the maxim qui facit per alium per se, 
is an exception to this fundamental and original principle. It 
may be doubted whether the doctrine respondeat superior in 
its broad and unlimited application, is grounded upon true and 
logical reasons. Has the doctrine respondeat superior not been 
extended far beyond the limit of reason? To the extent thata 
man contracts to perform a certain duty, he is bound to see the 
duty performed. It then makes no difference whether he per- 
forms that duty personally or by his employé. In such cases, 
the doctrine respondeat superior is clearly just and equitable. 
If a carrier agrees to carry a passenger safely, and if the carrier 
chooses to perform that duty by his servant, it is clear that in 
the event of the servant’s failure or neglect to perform this 
duty, the master is liable in damages. If a telegraph company 
agrees to deliver a message, and if it fails to do so through 
the neglect of its servants to whom it has seen fit to entrust the 
duty, of course the telegraph company is justly liable for its 
servant’s failure under the doctrine respondeat superior. | On 
the other hand, if a master has entered into no contract and 
has himself been guilty of no neglect either in the employment 
of his servant or otherwise, and if, by the neglect of the ser- 
vant, a stranger to the master is injured, it may well be doubted 
whether there is any true and just reason for holding the master 
responsible for the servant’s neglect. If a liveryman has exer- 
cised all possible caution in the employment of his servant, if he 
has investigated the prior character of his servant and found 
him prudent and careful, why should the liveryman be held liable 
to a wayfarer on the street for injuries received by some over- 
sight of the servant while driving the liveryman’s vehicle? 
What true and just reason can be given for holding the livery- 
man liable for damages for the injuries thus sustained? A great 
many reasons have been assigned for the application of the rule 
respondeat superior in such cases. Some courts and some 
text-writers say that the doctrine is founded upon public policy. 
When a physician is unable to tell what is the matter with his 
patient, if he does not know what the patient died of, he gen- 
erally says that he died of blood poisoning or heart failure. If 
a court is unable to give a good and sufficient reason for the rule 
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it announces, it generally resorts to a similar waste basket ex- 
planation or reason and says that public policy demands the rule, 
** Public policy justifies it’? sounds well and may satisfy some 
minds, but it is difficult to see how any question of public policy 
arises in a controversy between a third person, a stranger, who 
has been injured by the negligence of a servant, and a master who 
is absolutely free from blame in the premises. Why does not 
public policy as well require a master to see to it that the servant 
pays his board bill? We hear it said that the master should 
answer for the servant’s negligence because he has put the means 
in the servant’s hands wherewith to do injury. So the master 
does when he employs an independent contractor. Under that rea- 
son the master should not be exempted where injury is done by an 
independent contractor. The alarming consequences, and we may 
almost say the absurdity of the unlimited and general applica- 
tion of the doctrine respondeat superior is probably the cause 
of the numerous exceptions and limitations to which the rule has 
been subjected and among which! we find the doctrine that a 
master shall not be liable to a servant for injuries received by the 
neglect of a co-servant. 

Hon. Sir Wm. Brett, afterwards Judge Brett,’ in the House 
of Commons of the English Parliament, says in regard to the 
fellow-servant rule, *‘ This is a bad exception to a bad law.” ® 


1 Baron Bramwell says that the fel- mentary rules of law. The primary 
low-servant doctrine is not an excep- rule is, that a man is liable for his own 
tion but simply a revertal to the acts, and not for those of others. A 
primary rule. He says: ‘“‘Itissome- man, as a rule, is no more liable for 
how supposed that as a matter of the wrongs done by another than he 
natural right, something that existsin is for his debts. The cases in which 
the nature of things, employers are he is liable are exceptions to the rule, 
liable for the injuries occasioned by andnotthe rule.” 

their servants’ negligence, and that to 2 Brett, as Master of Rolls, ren- 
except fellow-servants from this rule dered the opinion in the famous case 
is unjust and unreasonable. Now,this of Heaven v. Pender, 9 Q. B. D. 302. 
is an entire mistake, and it is really That decision shows him to be a man 
wonderful how not only those who are of strong andclear reasoning powers, 


not lawyers, but lawyers who ought 
to know better, are under the impres- 
sion that I have mentioned. It be- 
comes necessary to begin at the 
beginning and state some entirely ele- 


and his views on the fellow-servant 
1aw are entitled to a great deal of 
weight. 

8 House of Commons English Par- 
liament Document 285, page 118. 
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If a total stranger can recover against a master for injuries 
inflicted by a servant, why cannot a servant also recover for 
similar injuries at the hands of the same servant? It is rather 
difficult to see why a servant is not entitled to at least as much 
consideration as a total stranger. 

How did this exception to the doctrine respondeat superior in 
the case of fellow-servants arise? Possibly the great number 
of actions brought by servants against the master led the courts 
to perceive the injustice of the doctrine respondeat superior 
where the master was wholly free from blame, and for that rea- 
son adopted the exception as to the suit brought by the servant. 
Several reasons have been advanced for this exception against the 
servant, and in favor of the stranger. It is doubtful whether 
these reasons are satisfactory and sufficient. It is said that a 
servant knows whether or not his fellow-servant is habitually 
negligent. Ina great majority of cases this is not true. Serv- 
ants of the same master are very frequently employed at great 
distances apart in really different lines of employment, and yet 
under the fellow-servant rule, the servant assumes the negli- 
gence of his co-servant. It is said that a servant gets an in- 
creased compensation as a consideration for the assumption of 
the risk of the negligence of a co-employé. This is simply a 
fiction and has no foundation in fact and is not a reason for the 
rule. Unless there is some good and valid reason for holding 
the master responsible for the negligence of a servant where the 
master is wholly free from moral blame and where he is under 
no contract obligation, why make the master the subject of 
vicarious liability in favor of a third person any more than in 
favor of a fellow-servant? The respondeat superior doctrine 
was apparently adopted without much thought or consideration 
from the Roman law. Under the Roman law the pater familias 
was the only party who could be sued. He was the head of the 
family. All his servants were slaves. Why should the Roman 
law have any application in a community where the 
servant is an independent and free being? A servant 
is no longer a tool or instrument in the hands of 


1 2 Kent Comm., 12th Ed., note 1. 
VOL. XXXI. 7 
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a master, but a free and independent being who should answer 
for his own wrongs. Why extend the servant law far beyond 
the limits it originally possessed under the civil law? Why 
should the wrongful acts of the servant be imposed upon an in- 
nocent person (the master) unless the master has contracted to 
assume them or is in some way to blame? Why is not Judge 
Brett right when he said the fellow-servant law is a bad excep- 
tion to a bad law? Does this statement not suggest the proper 
answer to the question put at the head of this article? Is the 
difficulty of the fellow-servant law not due to the fact that it is 
a bad exception to a bad law? Is not the confusion and conflict 
in the decisions on that subject due to the fact that the rule is 
not and cannot be founded on logical reasons which satisfy the 
minds of courts and lawyers? We venture the suggestion that 
to this last question we must make an affirmative answer. 


N. M. TuyGeson. 
St. PauL. 


i 
a 
4 
i 
t 
5 
3 
4 
a 
q 
q 
” 
ny 


wo 


THE LAW AS A PROFESSION FOR YOUNG MEN, 99 


THE LAW AS A PROFESSION FOR YOUNG MEN. 


Just at the present time the contraction in business and 
diminished salaries paid in many callings have caused young men 
to look eagerly to the professions for their life’s work. 

The fact that only a moderate, if any, capital is required by 
the attorney, and the fact that large fees are from time to time 
extensively published as having been received by successful 
advocates, operate to draw young men of ambition and energy to 
the law. 

Speaking generally, the average income of attorneys is above 
that received in other vocations. The large rewards, however, 
which are so diligently followed and anxiously awaited are, after 
all, but exceptions. The road to success anywhere, and espe- 
cially in the law, is a steep and narrow path which must be 
industriously pursued with no assurance that the return will meet 
the expectations of those who follow it. 

The young man who would succeed in the profession must be 
equipped first, with application; second, with ability; and third, 
with a real aptitude and inclination for the law. Genius will 
make its mark and succeed anywhere, but I would rank as the 
next greatest qualification, industry. Success will be obtained 
by carefully applied energy, and with a moderate amount of 
ability, rather than with the larger qualities of the mind and 


‘lesser perseverance. Even with ability and energy, one’s call- 


ing may be and is mistaken, unless the trend and bent of the 
mind be such as to qualify the aspirant for the pursuit of the 
law. 

When I attended school, it used to be understood among us 
that aptitude for declamation was the chief qualification of the 
lawyer. But I would state that it is not how one declaims, but 
what he declaims which indicates the true abilities of the mind. 
Therefore, mere eloquence is not to be so greatly desired by the 
young attorney. 


100 31 AMERICAN LAW REVIEW. 


Modern juries and judges presiding at trials are but little 
influenced by mere oratory, as such. The time for metaphor 
and vehemence of gesture, while proper in their place, has passed 
away, and solidity of thought and force of reasoning must 
inevitably prevail over the mere adornments of speech. 

I would caution all young men, therefore, before choosing the 
law as a profession, to study their own inclinations and not to 
glance superficially over the field. They should in addition seek 
the careful advice of friends who are attorneys, and who can 
give practical suggestions in individual cases as to the aptitude 
of the applicant for the pursuit of the law under all the cireum- 
stances. General rules must always be modified and controlled 
by the conditions prevailing in particular cases. 

The student of the law should have a sincere love of the 
profession which he has chosen for his life’s work. There will 
be many years of toil and of disappointment and of fatigue. 
The competition for honors and for success is keen, and is in- 
creasing almost daily. There should, therefore, be no half- 
heartedness; for it is known that large numbers of those who 
qualify themselves for the law do not ultimately follow it asa 
means of livelihood. 

The student at the bar should be endowed not only with men- 
tal, but with physical energy. No man of weak health ought 
to be advised to enter the profession. Its pursuit involves long 
hours of close confinement. The daily practitioner soon begins 
to grow old under the strain. Few of our leading attorneys con- 
tinue actively engaged as such into advancing years. Instances 
of success at the bar or of great usefulness on the bench, on the 
part of men of weak physique, are but few. 

Again, the mere legal or technical mind, while greatly to be 
desired, is not the highest qualification of the attorney. I place 
before it the sensible, practical mind. A proper amount of 
technical knowledge and good sense gives the best results. So 
much depends not only upon strategy in law, but also upon cor- 
rect judgment under varying circumstances, that I would give the 
higher claims to common sense rather than to mere legal sense. 
Comparatively few cases are won upon what are known as legal 
technicalities. The books and papers teem with references to 
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them, but the vast majority of actions are decided on their 
merits. 

If to common sense and clear-headedness there is added com- 
petent legal knowledge, then indeed the proper basis for success 
is established. 

The ordinary lawyer, however, who succeeds in his litigation 
is generally only moderately endowed with these qualifications, 
and his success comes not so much from what he does, or what 
he says, but as to what is its effect, or what is the impression of 
his individuality upon his fellow-men. 

Then there must indeed be on the part of the student the 
ability to wait. The early years furnish little or no reward. In 
fact, the greatest struggle comes within the first five years, when 
the youth is either a student or beginning his career in the pro- 
fession. These are the discouraging times, not so much when 
one is just beginning, but after he has awaited his opportunity, 
not merely to make his fortune, but to show his abilities. 
Even when the opportunity has presented itself, and it has been 
fully grasped, still the reward is small, and the reputation 
gained, while commended by personal friends, is often remark- 
ably inadequate in its practical results. 

Many young men are obliged to support themselves, during 
their early years at the bar, by pursuing indirectly other voca- 
tions; but this is a matter which must address itself to the cir- 
cumstances of each aspirant. 

The possession of industry, good health, and common sense 
insures to the student of the law more than ordinary success in 
this life. There must, however, in these early years be but 
little thought of the pursuit of pleasure. Force and decision 
of character are then in process of formation, and the solidity 
of the personality is being established. From all this, there 
becomes a part of the man that individuality which has its 
unconscious effect over those with whom he comes in contact. 
This is the subtle underfined influence which determines the 
litigant in the choice of his counselor and advocate. 

One of the incidents of the profession is the fact that lawyers 
lead by their business a semi-public life. The press contains 

" much regarding trials and the sayings and doings of attorneys. 
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They become, in a measure, more or less widely known This, 

therefore, is supposed, in a large part, to be a qualification for 
political life. Many assume that the law and polities go hand in 
hand. I take it that the law is not so much a stepping-stone 
into public life as is the fact that the training of the lawyer 
necessarily qualifies him to consider broadly questions from 
every standpoint. The practice of the profession operates 
towards expansion rather than towards contraction of view, 
Its influence is broadening and enlarging. The tendency of the 
attorney is, in fact, to become generous and liberal-minded. The 
pursuit of politics is not, however, in cities at least, of any assis- 
tance to the attorney, as such, It is rather a distinct detriment. 

Political success seldom brings desirable clients, and this 
should be thoroughly understood by the legal student. In the 
early years, however, politics may with propriety be cultivated 
merely as an introduction to the public and as a means of en- 
larging acquaintance. 

To prepare for the law nothing is more requisite than a care- 
ful preliminary education, extending, if possible, through the 
University. As to the latter, however, success is often obtained 
without it. Too many young men are anxious to economize the 
three or four years passed in a higher collegiate course. This, 
however, unless a matter of strict necessity, is a mistake. 
Nothing so qualifies the mind for subtlety of argument, and for 
strength of mind in debate, as the training given in the involved 
higher academic studies. 

As to the location for business, each student generally finds 
himself more prepared to begin near home, rather than in some 
remoter neighborhood. Generally speaking, suburban cities 
have many of the disadvantages without the corresponding bene- 
fits of a metropolis. A foothold can be more easily secured ina 
smaller than in a larger place. A reputation in the law is there 
established with less effort and time; but the rewards are in the 
end more meager than in the city. The latter is the region of 
large opportunity ; but it isthe place also of relative discourage- 
ment. The contest goes on there for all time. The labors and 


the chances are great, but the reward, when once obtained, is 
proportionately greater. 
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I well remember in my youth reading of how Daniel Webster 
pleaded his first cause. His ability and eloquence won him 
success, and, as he passed out of the court room, briefs were 
handed him by suitors anxious to engage him as their counsel. 
From that time on, his success was assured. The American 
youth may have that or a similar picture in his mind. To-day 
the able attorney commencing his career makes his effort in 
court, and is rewarded by victory. But the times have changed. 
Outside, the great whirl and rush of human affairs goes on un- 
ceasingly. No expectant client stands at the court room door 
awaiting the exit of the successful advocate. The press has a 
kindly notice; friends give their congratulations. It is only an 
incident, however. A successful act has merely passed into the 
space of eternity. ' 

Then comes discouragement, the waiting and the working for 
years, and only slowly, almost imperceptibly, reputation and 
position in the profession are gained. All this must be thor- 
oughly understood by the student. Success at the bar should, 
however, not be anticipated alone. The chance of failure should 
itself be fully considered as well. It is said that everything 
comes to him who waits, and that there is always room on the top. 
These after all are only sayings. Sometimes, if not oftentimes, 
success does not come even to him who both waits and works. 

The elements of success are subtle, mysterious and often diffi- 
cult to understand. How to reach the top will be the problem 
not only for to-day but for all time. The law is fascinating to 
the true student and advocate. Its returns are great, but their 
attainment is not a matter of abstract calculation. And then, 
too, let me urge that the mere attainment of the top, for its own 
sake, must inevitably be a disappointment. Happiness does not 
come from mere position, nor does contentment flow from 
station. 

I would close this subject by saying that the great problems 
of this world may not be determined by one person for another. 
Each must strive onward and upward, impelled by his own in- 
clinations, assisted by uprightness and supported by a sincerity 
of purpose, which, after all, must give not only the material, but 
also the higher rewards of life. 


San FRANcrisco, CALIFORNIA. 


F. S. Srrarron. 
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ADVICE ABOUT THE ADJUSTMENT OF FIRE LOSSES, 


Every adjuster is, by the very nature of his business, more 
or less biased in favor of his company, the reason that bei 
he is paid by it to look out for its interests. He has adjusted so 
many fraudulent losses, some of which were fraudulent in their 
origin, and some,while of honest origin, yet the claim of loss was 
fraudulent, and his company had to pay a great deal more than 
the loss really amounted to. He has paid for rebuilding brick 
walls when the walls were not even repaired so much as to give 
them a fresh coat of plaster or paint; and in some cases, and 
they are not so infrequent either, he has paid a second time for 
that selfsame wall; and a second time he has observed his com- 
pany’s money go into the pocket of the insured without one 
cent of it going to enrich labor for repairing that wall. He has 
paid $3,500 to a clerk whose salary did not exceed $100 per 
month, for the furniture in a four-room flat, when the owner of 
that furniture could not remember from what store a single piece 
was purchased, or how he had come into possession of it, neither 
could his wife. He has been asked to pay for twelve bottles of 
benedictine in a barrel-house saloon on Wash street, when no 
first-class saloon in the city keeps more than two bottles in stock. 
He has time and again been informed he must pay a damage by 
smoke to wines and whisky in air-tight barrels and bottles; and, 
while he knows that no damage has resulted, yet in some instances 
he has had to pay such claims. He has been compelled, when 
a trunk or closet burned, to pay for sealskin sacques and Parisian 
made silk dresses, which never existed except in the imagination 
of the fertile brain of the person who owned the fire policy, 
which instrument of writing, wonderful to relate, is never 
destroyed in such cases; and such losses are not as scarce as 
the proverbial hen’s teeth. 

When you have sustained a loss you had best get some well- 
posted adjuster to help you make the settlement, and thus guard 
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against any mistakes you may make, and see that your interests 
are protected, and at the same time avoid antagonizing the com- 
pany’s adjusters, remembering the old saying, ‘* You can catch 
more flies with molasses than with vinegar.’’ But do not employ 
anyone unless you know he understands his business. There are 
any number of agents who have been in the insurance business 
for years who know no more about adjusting losses than does 
the average business man; and lawyers know less. I am speak- 
ing now, not of any legal complications, but of adjustments pure 
and simple. The company employs an expert adjuster to settle 
with you. Why shouldn’t you employ one? Your loss may be 
ever so honest, but if the adjuster happens to size it up in a dif- 
ferent light, he may not tell you so, for the reason he cannot 
prove it; but he will apply the knife in cutting your claim down 
at every opportunity. Remember he is notin your employ. 

The necessary steps to comply with the requirements of the 
policy in case of loss cannot be more clearly or concisely stated 
than by quoting the conditions of an ordinary policy bearing 
on the subject. They are: — 

1. If fire occur, the insured shall give immediate notice of any 
loss thereby, in writing, to the company. Compliance with this 
requirement is a condition precedent to recovery.! Notice four- 
teen days after fire is too late.2 Accident or misfortune hap- 
pening to party bound to cancaes this condition will not excuse 
performance.® 

2. The insured should a the property from further dam- 
age, forthwith separate the damaged and undamaged property, 
put it in the best possible order, make a complete inventory of 
the same, stating the quantity and cost of each article, and the 
amount claimed thereon; and, within sixty days after the fire, 
unless such time is extended in writing by this company, should 
render a statement to the company, signed and sworn to by said 


1 Ins. Co. v. Kyle, 11 Mo. 278; Ins. 2 La Force v. Ins. Co., 43 Mo. App. 
Co. v. McGooky, 33 Ohio St. 555; In- 518. 
man v. Ins. Co. (N. Y. S. C.), 12 8 Sherwood v. Ins. Co., 73 N. ¥ 
Wend. 452; Cashau v. Ins. Co. (U.S. 447. 

8. C.), 5 Biss. 476; Phillips v. Ins. 

Co., 14 Mo. App. 220. 
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insured, stating the knowledge and belief of the insured as to 
the time and origin of the fire; the interest of the insured and 
of all others in the property ; the cash value of each item thereof 
and the amount of loss thereon; all incumbrances thereon; all 
other insurance, whether valid or not, covering any of said 
property ; and a copy of all the descriptions and schedules in all 
policies; any changes in the title, use, occupation, location, 
possession, or exposures of said property since the issuing of 
this policy; by whom and for what purpose any building herein 
described and the several parts thereof were occupied at the time 
of fire; and should furnish, if required, verified plans and speci- 
fications of any building, fixtures, or machinery destroyed or 
damaged; and should also, if required, furnish a certificate of 
the magistrate or notary public (not interested in the claim as a 
creditor or otherwise, nor related to the insured ), living nearest 
the place of fire, stating that he has exantined the circumstances 
and believes the insured has honestly sustained loss to the amount 
that such magistrate or notary public shall certify. I am draw- 
ing these statements as to time and manner of making proofs of 
loss from the language of a particular policy. Other policies may 
vary these particulars somewhat; but nearly all policies in present 
use in the United States are substantially alike in this regard. 

Full compliance with the foregoing requirements, 7. e., the 
furnishing of proof of loss in the manner and in the time speci- 
fied in the policy, is condition precedent to recovery.! 

A certificate of the nearest notary public must be had, when 
that is called for by the terms of the policy.? 

3. Many policies require that the insured, as often as required, 
shall exhibit to any person designated by the company all that 
remains of any property therein described, and submit to exam- 
inations under oath by any person named by the company, and 
subscribe thesame. This condition is valid and will be enforced.’ 


1 Ins. Co. v. Hathaway, 43 Kan. 2 Noonan ». Ins. Co., 21 Mo. 81; 
$99; Ins. Co. v. Seyferth, 29 Ill. App. Leigh v. Ins. Co., 37 Mo. App. 542. 

513; Leigh v. Ins. Co., 37 Mo. App. 8 Gross v. Ins. Co., 22 Fed. Rep. 74; 
542; Lee v. Ins. Co., 73 Tex. 641; Grigsby v. Ins. Co., 40 Mo. App. 276; 


Blossoms v. Ins. Co., 64 N. Y. 162; Bonner v. Ins. Co., 13 Wis. 677. 
Ins. Co. v. Kyle, 11 Mo. 278. 
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The insured may have his attorney present during such 
examination.! 

4. Many policies provide that the insured, as often as required, 
shall produce for examination all books of account, bills, invoices 
and other vouchers, or certified copies thereof if originals be 
lost, at such reasonable place as may be designated by the com- 
pany or its representative, and shall permit extracts and copies 
thereof to be made. Refusal to comply with this condition will 
defeat the claim.? 

In a very few instances you may run across a policy which 
requires proofs of loss to be made in thirty days, in which case 
it is binding and valid; but in nearly every instance the policies 
now in use require proofs to be in the office of the company 
within sixty days after the fire. 

5. Many policies provide that, in the event of disagreement as 
to the amount of loss, the same shall be ascertained by two 
competent and disinterested appraisers, the insured and company 
each selecting one, and the two so chosen shall first select a com- 
petent and disterested umpire; the appraisers together shall then 
estimate and appraise the loss, stating separately sound value 
and damage, and, failing to agree, shall submit their differences 
to the umpire; the award in writing of any two shall deter- 
mine the amount of such loss; and the parties thereto shall pay 
the appraiser respectively selected by them, and shall bear 
equally the expenses of the appraisal and umpire. 

A refusal to enter into an appraisal, in compliance with the 
foregoing condition, will forfeit the policy. Award of appraisers 
is binding on both parties.* 

When a disagreement has arisen, the assured must demand 
an appraisal.‘ 


1 Thomas v. Ins. Co.,47 Mo. App. 932; Ins. Co. v. Gilmour (Scott. Ct, 
169; Grigsby v. Ins. Co., 40 Mo. App. of Sessions), 30 Scot. Law Rep. 172; 
276. Hamilton’s Ex’rs v. Ins. Co. (Cincin. 

2 Phillips v. Ins. Co., 14 Mo. 220; Sup’rior Ct.), 29 Weekly Law Bul. 
Hammond v. Ins. Co., 26 N. B. 371; 209; Kahnweiler v. Ins. Co. (U. S.C. 
Murphy v. Ins. Co., 62 Mo. App. 495. C.), 57 Fed. Rep. &62. 

5 Ins. Co. v. Lewis et al. (Fla. S. 4 Ins. Co. v. Hamilton (U. 8. C. C, 
C.). 21 Ins. Law Jl. 816; Mosnessv. A.), 59 Fed. Rep. 258; Murphy v. Ins. 
Ins. Co. (Minn. 8. C.), 52 N. W. Rep. Co., 62 Mo. App. 495. 
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If an attempt is made to avoid an award on the ground of 
partiality, conspiracy, or fraud on the part of the appraisers, 
every presumption must be made in favor of fairness, and it 
should not be set aside except upon clear and strong proof.! 

Under many policies, the loss becomes due and payable sixty 
days after due notice, ascertainment, estimate by the company 
and the assured or by appraisers, and satisfactory proof of the 
loss have been received by the company in accordance with 
conditions named. 

A denial of liability by the insurer waives proofs of loss and 
all other requirements of the policy, and you may instantly bring 
suit to enforce payment.? 

When you have complied with these requirements, and the 
insurer does not within sixty days after such compliance on your 
part, or other time limited by the policy, pay your loss, then 
your claim is in good shape for a lawyer to enforce payment in 
court, and not until then; for suit cannot be brought until the 
sixty days have elapsed, reckoning the time from the date of 
the receipt by the company of the proofs of loss. And when 
you do get a lawyer, get a good one. A cheap lawyer may save 


you something in fees charged, but will cost you something in 
the way of court costs and time, and may lose your case, in that 
he may overlook some technical point in his petition, or in the 
manner of conducting the trial of the case. 

A law should be passed giving every large city a fire marshal 


1 Mosness v. Ins. Co. (Minn. 8. C.), 


v. Ins. Co. (Vt. 8. C.), 18 Ins. L. J. 
52 N. W. Rep. 932. 


116. Connecticut Supreme Court de- 


2 May on Ims., Sec., 488; Ins. 
Co. v. Richardson (Neb. 8S. C.), 58 
N. .W. Rep. 597; Ins. Co. v. Fal- 
lon (Neb. S. C.), 24 Ins. Law Jl. 
690; Ins. Co. v. Journal Pub. Co. 
(Wash. S. C.), 20 Ins. Law Jl. 395; 
Ins. Co. v. Maguire, 57 Ill. 342, and 
cases there cited; Ins. Co. v. Carey 
(Ill. 8. C.), 6 Ins. Law Jl. 498; Cobb 
v. Ins. Co., 11 Kan. 93; Ins. Co. v. 
Gracey (Cal. 8. C.),20Ins. Law Jl. 28> 
Ins. Co. v. Weeks (Kan. 8. C.), 26 
Pacific Reporter, 410; Hale and an- 
other v. Jones, 48 Vt. 227; Donahue 


cisions are in line with these. There 
are some few decisions to the effect 
that denial of liability does not waive 
the sixty day time for payment, but 
the only ones I can find are lowa de- 
cisions, namely: McConnell v. Ins. Co. 
(Iowa 8S. C.), 19 Ins. Law Jl. 817; 
Ellis v. Ins. Co., 64 Iowa, 507; Miller 
v. Ins. Co., 70 lowa, 704; Eggleston v. 
Ins. Co., 68 Iowa, 308; Quinn v. Ins, 
Co., 71 Iowa, 615. The weight of au- 
thorities seems to be against the Lowa 
decisions. 
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whose duties should be to hold a fire inquest on all fires for the 
purpose of ascertaining the origin of the same, and rendering an 
award in accordance with the evidence. And in country dis- 
tricts this duty should devolve upon the justice of the peace in 
whose bailiwick the loss occurs. Fires would then grow less, 
and competition for business would lower the rates and compel 
prompt settlement of losses. 


TurasHeR HALL. 
Sr. Louis, Mo. 
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NOTES. 


Tue American Bar AssociatTion.— The next meeting of this learned 
and influential body will be at Cleveland, O., in August next. §o 
much interest attaches to its meetings that we renew the suggestion 
that the feasibility of holding two meetings a year be considered: one 
to be held somewhere in the summer cool of the North, and the other 
somewhere in the winter warmth of the South. A winter meeting at 
Jacksonville, Atlanta, New Orleans, or Galveston, and an occasional 
migratory meeting on the Pacific Coast would make the American Bar 
Association more nearly a national body, and less an Eastern body, 
than it now is. 


LAWYERS IN THE Next Casinet.— A subscriber calls our attention to 
the fact that, in our note on this subject in our last issue,! we errone- 
ously stated that Hon. Nathan Frank was one of the vice-presidents 


of the Missouri delegation in the convention which nominated Mr. 
McKinley; whereas, he was one of the vice-presidents of the conven- 
tion. Our mistake was a natural one: It grew out of the fact that 
Mr. Frank kept his place with his State delegation, on the floor of the 
convention, where he could best advance the candidacy of Mr. Mc- 


Kinley, instead of taking his seat on the platform, as he was entitled 
to do. 


Coxuistons at Sea — New InternationaL Ruies.— It is understood 
that the international rules to prevent collisions at sea, prepared at 
Washington by the delegates to the International Marine Conference of 
1889, may go into effect onthe 1st of next July(1897). These rules 
were to have gone into effect on March 1, 1895, but owing to the refusal 
of Great Britain to give her consent, their promulgation was postponed.’ 
Since then Great Britain has agreed to the rules, and is now co-operating 
with the United States in securing the assents of the few remaining 
nations which have not yet accepted the new rules. The following nations 


1 30 Am. Law Rev. 898. 2 See Am. Law Review, Vol. 30, pp. 296-7. 
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pave agreed to adopt the rules and enforce them after July Ist: Great 
Britain, United States, Germany, France, Denmark, Russia, Italy, 
Portugal, Austria, Belgium, Spain, Hawaii, Japan, Mexico, Guatemala, 
Chile, Honduras. These nations, it is said, control 22,000,000 tons of 
shipping, or more than five-sixths of the world’s shipping. The im- 
portant nations, whose consent has not yet been received, are: Nor- 
way, Sweden, the Netherlands, Brazil, and Turkey, controlling about 
3,000,000 tons of shipping. This will be an important step in the 
commercial arena and will mark an epoch in the history of the maritime 
relations of the world. The great salutary result will be, that it will 
tend to lessen collisions at sea and consequent loss of life and prop- 
erty, by having uniform rules of navigation all over the world. These 
new rules are published in full in Vol. I, Supplement to Revised 
Statutes of the United States, pages 781-789. 


PowER oF CorRPoRATIONS TO PREFER THEIR CreEpITORS.—The St. 
Louis Bar Association are promoting, in the legislature of Missouri, 
an act prohibiting private corporations from preferring their creditors 
in the event of their insolvency. A measure of that kind ought to 
pass. The only fear we have is that the St. Louis Bar Association are 
too timid with regard to the matter. The ax ought to he laid at the 
root of the evil. The corporation law of Missouri contemplated that 
the capital stock of every corporation should be paid up in money. 
This rule was let down by the Supreme Court of Missouri, affirming 
the St. Louis Court of Appeals, to the doctrine that it might be paid 
up in property such as the corporation might lawfully purchase and 
use, provided the property were turned in at a fair valuation.! But 
for many years it was the undoubted law in Missouri that, in the case 
of payment of shares in property, the courts would see to it that a fair 
valuation was placed upon the property, and if the property were over- 
valued, even to a slight extent, the shareholder would be assessable in 
the event of the insolvency of the corporation, and wholly without 
teference to the question of fraud. This doctrine is strongly brought 
out in Shickle v. Watts,? and it was the unquestioned law of Missouri 
until December 17th, 1895, when the Supreme Court of Missouri let 
the law down to what has been aptly called the chips-and-whetstones 
doctrine, which is to the effect that a transaction by which property is 
given to a corporation in payment for shares is binding, even as 


1 Liebke v. Knapp, 79 Mo. 22. 2 94 Mo. 410. 
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against a creditor of the corporation, unless it is impeached for 
fraud.! 

What is fraud in sucha case? What, on the other hand, is good 
faith? The Missouri court says that a gross overvaluation of the 
property received by the corporation in payment for the shares would 
be evidence of fraud. But what overvaluation will be deemed gross? 
Then an overvaluation is only prima facie evidence of fraud. It may 
be rebutted by showing that the parties were merely optimistic as to the 
value of the property turned in. Under this wretched doctrine a new 
impulse will be given to the creating of corporations with only chips and 
whetstones for their capital stock. The plant and franchise of a gas- 
light company — such was the property in Woolfolk v. January, just 
_ referred to—or a worthless patent right, may be turned in at an 
enormous valuation, in perfect good faith as among the co-adventurers 
themselves, but under a cheerful optimism as to the extent to which it 
will enable the corporation to earn money for dividends. The result is 
that corporations have been springing up all over Missouri without any 
substantial capital stock, and that a new and accelerated impulse will 
be given to this industry by the decision last referred to. Now, under 
the laws of Missouri, there is no superadded individual liability. It is 
safe to say that where payment of shares is made in property, the prop- 
erty is not turned in at its real valuation in one case out of a hundred. 
The result is that our business life is permeated, honeycombed and 
everywhere threatened with mushroom corporations, having only a 
pretended capital stock. 

What adds to this calamity is that the Supreme Court of Missouri, 
while frequently repeating the doctrine that the capital stock of a cor- 
poration is a trust fund for its creditors, hold that the directors, who 
are the trustees of this fund, may deal with it in contemplation of in- 
solvency by preferring particular creditors over others of equal merit, 
and even by preferring themselves over outside creditors. To put an 
_ end to this wretched state of things, the St. Louis Bar Association are 
making their present effort. It must be recalled that the only recourse 
of the creditor against the corporation, in the event of its insolvency, 
is the assessment of the shareholders who have not paid up their shares. 
But if, in the transaction by which they take their shares and pay for 


1 Woolfolk v. January, 131 Mo. 620. the overruling of that case, under the 
It cannot escape attention that Mr. statement that what the court over- 
Justice Sherwood, who wrote the rules in that case was a dictum, when 
clear, able and satisfactory opinion it was the very pith and marrow of 
in Shickle v. Watts, now assents to the decision. 
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them, they can create value by merely calling worthless things valu- 
able — by calling chips and whetstones gold and silver,— just as Hans 
in the German story converted his lump of gold into a common field 
stone, —it being just as good as gold to him, since he could use it 
for a grindstone,— on the stoical theory that you can be made full by 
merely imagining yourself so, and that hunger has no pangs for you 
provided that you can imagine that you have had plenty to eat ;— and 
if, when the inevitable stares them in the face, they can take the few 
chips and whetstones which they have left and turn them over to 
their banker by way of preference, or to some of their rascally direct- 
ors, then there is a culmination of the calamities growing out of the 
rule of the corporation. 


Brits Intropucep 1x Coneress TO Raise THE SaLary oF District 
JupGEs To $6,000.—We notice from aperusal of the record of the proceed- 
ingsof Congress, that bills to raise the salary of District Judges to$6,000, 
and to reimburse them for their expenses when traveling and holding 
District or Circuit Courts other than their own, have been introduced. 
Senator Cullom of Illinois has introduced such a bill in the Senate, and 
Congressman E. D. Cooke, of the same State, in the House. In the 
House, the bills have been referred to the Judiciary Committee, of 
which Hon. D. B. Henderson is the chairman. When gentlemen of the 
ability and national reputation of those referred to lend themselves to 
the passage of such a measure, it must be because there is immediate 
and pressing need therefor. It is a matter of public notoriety, and 
one to be deplored, that our Federal Judges are ill-paid for the impor- 
tant and exacting public services they render to the people and the 
country. Of none is this so readily recognized among the profession 
as it is with reference to our District Judges. The salary of $5,000 is 
totally insufficient for the ability, learning and labor required of them. 
There are no harder-worked and painstaking jurists than our District 
Judges. They not only must attend to the litigation in the District 
Courts, which, of itself, is of a complex nature, comprehending 
admiralty, criminal, U. S. civil, and some common-law and equity 
cases, but since the creation of the Circuit Court of Appeals in 1891, 
they are frequently required to sit as members of that appellate 
tribunal. Besides this, they are often required to do duty in the 
overcrowded Circuit Courts. In fact, they are subject to 
judicial service, under the present system, in three different 
courts, viz.: (1) The District Court, (2) the Circuit Court, 
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and (3) the Circuit Court of Appeals. In each of these tribunals, the 
class of litigation and the character of cases are widely different and 
necessarily require not alone ability and learning of a high order, but 
continuous and assiduous attention and labor. We personally know 
of one instance in the Ninth Circuit, where one of the District J udges, 
besides disposing of his own calendar, is frequently called upon to 
attend to Circuit Court business at home and elsewhere, and in addi. 
tion to all this, has the reputation of having participated in as many, if 
not more, decisions in the Circuit Court of Appeals ( which meets three 
times a year) than any of the other Circuit or District Judges. While 
it is well known that the Circuit Court of Appeals have relieved and 
are reducing right along the formerly immense calendar of the Supreme 
Court, still this has been done at the expense of additional labor and 
time on the part of the Circuit and District Judges. The Circuit Judges 
now get $6,000. There is no longer any reason why the District 
Judges should not get the same pay. The District Courts, since the 
creation of the Circuit Courts of Appeal, are no longer courts of inferior 
jurisdiction as compared with the Circuit Court. The sum of $5,000, 
which the District Judges receive, is ridiculously small. Aside from 
the fact that the District Judges do Circuit Court and Circuit Court of 
Appeals work, it should be increased in consideration of the duties 
performed in the District Courts alone. It has often been, to us, a 
matter of wonder that men of the ability and learning who have graced 
the Federal ermine, have cundescended to retire from private life and 
give up lucrative practice for the small compensation and heavy 
responsibility incident to the position. Of course, we appreciate — and 
be it said to their credit — that the honor and prestige which a life-long 
position on the bench imparts, are to many lawyers, the great attrac- 
tion. But the fact that we have been fortunate in the past in obtaining 
great and honest jurists for a small and niggardly compensation is no 
guarantee that we will always be equally fortunate in the future. The 
average successful lawyer of to-day, particularly in large cities, the 
home of corporations, makes from $10,000 to $20,000 a year. We 
understand that the Chicago Bar Association has taken the matter in 
hand and, in fact, appointed a committee which drafted the bills that 
were introduced in Congress. They are to be commended for their 
good sense and appreciation of the necessities and requirements of the 
situation. Following is the text of the bills as introduced :— 


A bill to amend section five hundred and fifty-four of the Revised Statutes 
of the United States. 


Be it enacted by the Senate and House of Representatives of the United 


States 
of the 
thousé 
Ab 
utes 0 
Be 
States 
| seven 
as to 
court 
expel 
upon 
distr 
mars 
Se 
ions 
pass 
T 
Dis 
the 
ber 
Sm 
cel 
col 
eri 
wh 
ag 
an 
te 
tw 
et 
a 
al 
fi 
J 


NOTES. 115 


States of America in Congress assembled, that the salaries of the several judges 
of the District Courts of the United States shall hereafter be at the rate of six 
thousand dollars per annum. 

EXPENSES. 

A bill to amend section five hundred and ninety-seven of the Revised Stat- 
utes of the United States. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, that section five hundred and ninety- 
seven of the Revised Statutes of the United States be, and is hereby amended so 
as to read as follows: — 

“ Sec, 597. Whenever a district or circuit judge holds a district or circuit 
court in a town or city in which he is not a resident or usually holds court, his 
expenses, not exceeding ten dollars a day, during the time of his attendance 
upon said court or courts certified by him, shall be paid by the marshal of said 
district as a part of the expenses of the court, and shall be allowed in the 
marshal’s account. 

Sec. 2. That all acts or parts thereof inconsistent with the foregoing provis- 
jons are hereby repealed.”’ 


We sincerely hope that both bills, but particularly the first, will 
pass, and we shall certainly do all we can to assist in their passage. 


Tue Deatu or Hon. Isaac C. Parker, Judge of the United States 


District Court for the Western Dictrict of Arkansas, removes one of 
the most remarkable and unique figures that ever sat upon the Federal — 
bench. It took place on the 17th of November, at his home in Fort 
Smith, Ark., from a disease of the heart. For nearly a quarter of a 
century he had presided as sole judgein that court. It was a frontier 
court and had a very peculiar criminal jurisdiction, embracing all 
crimes committed in the adjacent Indian Territory by Indians against 
white persons, by white persons against Indians, or by white persons 
against each other. It did not extend to crimes committed by Indians 
among themselves. Exercising a jurisdiction over a territory charac- 
terized by great outlawry, largely promoted by the mingling of the 
two races therein, the duties which his position called upon him to dis- 
charge required the possession of a strong mind, a courageous breast, and 
afirm hand. Criminal justice was vigorously executed in his court; 
and his conduct did not escape animadversion and libelous diatribes, 
originating in the minds and breasts of the lawyers who habitually 
figured there as defenders of criminals. One of these libels was that 
Judge Parker had boasted that he would advance his record to one 
hundred executions before retiring from the bench. It is almost need- 
less to say that he never made such a boast, nor anything like it. The 
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story was coined out of pure malice. But the fact that, during the 
period of his administration of the office, eighty-nine persons were 
executed under sentences passed in his court, gave a certain currency 
to the story. Within recent years a change took place under which 
his decisions were reviewed by the Supreme Court of the United States 
on writ of error. A good many of them were reversed on tech. 
nical grounds; and perhaps the history of these reversals will illus. 
trate, as well as anything else, the manner in which the execution of 
the criminal laws throughout portions of our country’is hampered by 
judicial casuistry in the appellate benches. The following, which we 


take from the Encyclopedia of the Southwest is a sketch of the career 
of this remarkable man :— 


The history of the Parker family is not easily traced. The ancestors 
came from England, settled in Massachusetts and spread West. Isaac P, 
Parker was born in Belmont County, Ohjo, October 15th, 1838. His father, 
Joseph Parker, was a farmer and a man of remarkable energy, strict in 
domestic discipline, but mild and persuasive inhismethods. He moved to Ohio, 
where he was married. He died in that State in 1879, aged 66. His mother, 
Jane Shannon, was a native of Belmont County, Ohio, and was the daughter of 
John Shannon. She was a woman remarkable for her strong mental qualities 
and business habits, possessing great force of character. She was a member of 
the Methodist church, and her son, who has attained distinction, attributes his 
success mainly to her influence and training. She died October 18, 1870. 

Isaac attended school when not actively employed on the farm, and rapidly 
acquired a knowledge of fundamental principles. These advantages he im- 
proved by private study and application, becoming thoroughly versed in the 
English branches. At the age of sixteen he had resolved to study law, and at 
the age of seventeen he taught school as the means of accomplishing his pur- 
pose. He was ambitious to work out his destiny, unaided by others. For 
four years he alternately attended Barnesville Academy and taught school. 
He was fond of disputation, though very young, and took part in the discussion 
of the Kansas-Nebraska question, then the absorbing topic of political and 
social circles. 

In 1859 Mr. Parker began the practice of law at St. Joseph, Missouri, where 
he continued to reside and labor for fourteen years. He soon made friends and 
a professional reputation, and from April, 1861, to April, 1864, he was City 
Attorney of St. Joseph. Notwithstanding his official position, he was in the 
militia service of the State, under Generals Rosecrans and Curtis, department 
commanders, from September, 1861, till the winter of 1864. He was in no 
battle of note, though he took part in several skirmishes. During the greater 
part of his time he was detailed as assistant provost marshal of St. Joseph. 
At the election in November, 1864, he was chosen a presidential elector on the 
Republican ticket and cast his vote for Mr. Lincoln for President. At the same 
election he was chosen State’s Attorney for the Ninth Judicial Circuit, and held 
the office until September, 1861. In November, 1868, he was elected Circuit 
Judge of the Ninth Judjcial Circuit for a term of six years; but having been 
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nominated for Congress in 1870, and considering it indelicate to hold the office 
of Judge while canvassing for a political position, he resigned his place in 
September of that year, and in the following November was elected to repre- 
sent his district in the Forty-second Congress. Two years afterwards he was 
elected to the Forty-third Congress. During his first term he was a member 
of the committee on Territories and chairman of the committee on Expendi- 
tures in the Navy department. 

Although the legislature redistricted the State and made his district three 
thousand Democratic, yet Judge Parker was re-elected in 1872 by a majority of 
one hundred and forty-three. In the Forty-third Congress he was a member of 
the committee on Appropriations. While in Congress, Judge Parker succeeded 
in carrying all his local measures; engineered the Indian Appropriation Bill, 
and made considerable reputation as advocate of a peace measure in solving 
the Indian problem. Time has demonstrated the wisdom of this policy, as the - 
succeeding administration adopted it. 

In 1875, President Grant nominated Judge Parker to be Chief Justice of Utah, 
and he was confirmed by the Senate, but he declined the position at the request 
of President Grant to accept that of United States District Judge for the 
Western District of Arkansas, a life appointment, which he held up to the time 
of his death. His jurisdiction extended over a part of Arkansas and the entire 
Indian Territory, involving a large area and an immense amount of work, per- 
haps more than any other judge in the Union is required to undergo. 

Judge Parker was a member of the order of Odd Fellows, and also of the 
Knights of Honor. He was reared in the Democratic faith and voted the 
Democratic ticket until the breaking out of the Rebellion, when he became a 
Republican and so remained. Being a Northern man, he naturally drifted into 
the Republican party as a Union man. He was a believer in the doctrines of 
the Christian religion, though not connected with any religious denomination. 


Toe Treaty or ARBITRATION BETWEEN THE UntTep STATES AND 
’ Great Brrraix.— On January 11th the President of the United States 
transmitted to the Senate, in an appropriate message, one of the most 
important documents that was ever submitted to that body for its rati- 
fication. It consisted of nothing less than a treaty between the United 
States and Great Britain, whereby ‘‘ all questions of difference be- 
tween them which they may fail to adjust by diplomatic negotiations ’’ 
shall be submitted to an ‘‘ arbitral tribunal ’’ composed of jurists and 
an umpire. Two different tribunals are provided for different classes 
of questions, and there is a special provision relating to the constitu- 
tion of the arbitral tribunal where the question involved is one which 
concerns a particular State or Territory of the United States. In case 
of a failure of the nominating body designated in two of the articles 
to agree upon an umpire, the King of Sweden and Norway is to ap- 
point such umpire. Further details of the treaty will not be given, | 
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since it will be more satisfactory to our readers to peruse the text of 
it, which we subjoin. It has long been the.practice of Great Britain 
and the United States to submit to arbitration, by special treaties, 
matters of difference arising between them, and this uniform practice 
of nearly a century furnishes good reason to believe that future dif. 
ferences would have been settled in the sanie way without this treaty. 
There is, however, a class of questions, like the Venezuela imbroglio, 
now so happily adjusted, over which national vanity and national 
rivalry are apt to lead to a dangerous inflammation of the public opinion 
of both countries; and it is by no means certain that, in the absence 
of such a treaty, providing in advance a peaceful method of settlement, 
jingoism, the desire for active service and promotion in the army and 
navy, and, above all, the patriotism of prospective contractors and 
quartermasters,— might not bring about the calamity — the unspeak- 
able calamity — of a war between the two branches of the great Anglo- 
Saxon family. We may reasonably: hope that this treaty forever 
disposes of the possibility of such a war. 

The people of both countries are entitled to take pride in the fact 
that this is the first treaty of the kind which has ever been made be- 
tween two great powers, by which they have agreed to submit to the 
arbitration of a quasi-judicial tribunal all matters of difference which 
may arise between them in a given period of time, including disputes 
as to territorial boundaries. That this treaty is a great step forward 
in the progress of general peace need hardly be suggested. That it 
will have an important influence in promoting the practice of submit- 
ting to arbitration disputes among other powers than the contracting 
parties in this case, is to be hoped for and is altogether probable. 
One of its most important results will be to draw into a closer union 
all the members of the English-speaking race. Coupled, as it is, with 
an acknowledgment by Great Britain, in the Venezuela treaty referred 
to in our last issue, of the Monroe doctrine as it is understood in this 
country, it assures to us that hegemony in the affairs of the 
Western continent which naturally belongs to us, but which the 
European powers have been loth torecognize. It minimizes the danger 
of war between the two countries, and forestalls those financial and 
business calamities which flow from the mere rumor of war. It would 
be too much to say that it will have the effect of drawing the two na- 
tions into an offensive and defensive alliance; for no such provision is 
contained in it. But it tends strongly in that direction; for it is in 
substance an agreement between the two peoples not to go to war with 
each other over any difference which can arise between them for a 
period of five years, so long as it can be settled by the decision of an 
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impartial judicial tribunal. United as they are by so many ties of his- 
tory, tradition, blood, religion and community of institutions, a formal 
agreement to live together in peace, which, it is to be hoped, will on its 
expiration be renewed and strengthened, will of itself have a tendency 
to draw the two peoples into a closer union; and neither will be likely 
to look on with patience while the other is maltreated by a third power 
or by a combination of third powers. 


The following, omitting the preamble, is the text of the treaty :— 


ARTICLE I. 


The high contracting parties agree to submit to arbitration, in accordance 
with the provisions and subject to the limitations of this treaty, all questions 
in difference between them which they may fail to adjust by diplomatic negotia- 
tion. 

ARTICLE II. 


All pecuniary claims or groups of pecuniary claims which do not in the 
aggregate exceed £100,000, in amount, and which do not involve the determina- 
tion of territorial claims, shall be dealt with and decided by an arbitral tribunal 
constituted as provided in the next following article. 

In this article and in article 4 the words “‘ groupsof pecuniary claims’ mean 
pecuniary claims by one or more persons arising out of the same transactions 
or involving the same issues of law and of fact. 


ARTICLE III. 


Each of the high contracting parties shall nominate one arbitrator who shall 
be a jurist of repute, and the two arbitrators nominated shall, within two 
months of the date of their nomination, select an umpire. In case they should 
fail to do so within the limit of time above mentioned, the umpire shall be ap- 
pointed by agreement between the members for the time being of the Supreme 
Court of the United States and the members for the time being of the Judicial 
Committee of the Privy Council in Great Britain, each nominating body acting 
by a majority. In case they shall fail to agree upon an umpire within three 
months of the date of an application made to them in that behalf by the high 
contracting parties or either of them, the umpire shall be selected in the manner 
provided for in article X. 

The person so selected shall be the president of the tribunal, and the award 
of the majority of the members thereof shall be final. 


ARTICLE IV. 

All pecuniary claims or groups of pecuniary claims which shall exceed £100,- 
000 in amount, and all other matters in difference, in respect of which either of 
the high contracting parties shall have rights against the other under treaty or 
otherwise, provided that such matters in difference do not involve the de- 
termination of territorial claims, shall be dealt with and decided by an arbitral 
tribunal, constituted as provided in the next following article. 


ARTICLE V. 


Any subject of arbitration described in article IV. shall be submitted to the 
tribunal provided for by article II., the award of which tribunal, if unanimous, 
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shall be final. If not unanimous either of the contracting parties may within 
six months from date of the award demand a review thereof. In such case, the 
matter in controversy shall be submitted to an arbitral tribunal consisting of 
five jurists of repute, no one of whom shall have been a member of the tribunal 
whose award is to be reviewed, and who shall be selected as follows, viz.: Two 
by each of the high contracting parties and one, to act as umpire, by the four 
thus nominated, and to be chosen within three months after the date of their 
nomination. In case they shall fail to choose an umpire within the limit of 
time above mentioned, the umpire shall be appointed by agreement between the 
nominating bodies designated in article III., acting in the manner therein pro- 
vided. Incase they fail to agree upon an umpire within three months of the 
date of an application made to them in that behalf by the high contracting 
parties, or either of them, the umpire shall be selected in the manner provided 
for in article X. The person so selected shall be the president of the tribunal 
and the award of the majority of the members thereof shall be final. 


ARTICLE VI. 


Any controversy which shall involve the determination of territorial claims 
shall be submitted to a tribunal composed of six members, three of whom 
(subject to the provisions of article VIII.) shall be judges of the Supreme Court 
of the United States, and justices of the Circuit Courts, to be nominated by the 
President of the United States, and the other of whom (subject to the provis- 
sions of arttcle VIII.) shall be judges of the British Supreme Court of Judica- 
ture or members of the Judicial Committee of the Privy Council, to be 
nominated by her Britannic majesty, whose award by a majority of not less 
than five to one shall be final. In case of an award made by less than the 
prescribed majority, the award shall also be final, unless either power shall, 
within three months after the award has been reported, protest that the same 
is erroneous, in which case the award shall be of no validity. 

In the event of an award made by less than the prescribed majority and pro- 
tested as above provided, or if the members of the arbitral tribunal shall be 
equally divided, there shall be no recourse to hostile measures of any descrip- 
tion until the mediation of one or more friendly powers has been invited by 
one or both of the high contracting parties. 


ARTICLE VII. 

Objection to the jurisdiction of an arbitral tribunal constituted under this 
treaty shall not be taken except as provided in this article. 

If before the close of the hearing upon a claim submitted to an arbitral tribu- 
nal constituted under article III. or article V., either of the high contracting 
parties shall move such tribunal to decide, and thereupon it shall decide that 
the determination of such claim necessarily involves the decision of a disputed 
question of principle of grave general importance affecting the national rights 
of such party as distinguished from the private rights whereof it is merely the 
international representative, the jurisdiction of such arbitral tribunal over 
such claim shall cease, and the same shall be dealt with by arbitration under 
article VI. 

VIII. 

In cases where the question involved is one which concerns a particular State 

or Territory of the United States, it shall be open to the President of the United 
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States to appoint a judicial officer of such State or Territory to be one of the 
arbitrators under article IIL. or article V., or article VI. ; 
In like manner in cases where the question involved is one which concerns a 
British colony or possession, it shall be open to her Britannic majesty to 
appoint a judicial officer of such colony or possession to be one of the arbitra- 

tors under article III. or article V., or article VI. 


ARTICLE IX. 


Territorial claims in this treaty shall include all claims to territory and all 
other claims involving questions of servitudes, rights of navigation and of 
access, fisheries and all rights and interests necessary to the control and 
enjoyment of the territory claimed by either of the high contracting parties, 


ARTICLE X. 


If in any case the nominating bodies designated in article III. and V. shall 
fail to agree upon an umpire in accordance with the provisions of said articles, 
the umpire shall be appointed by his Majesty the King of Sweden and 
Norway. 

Either of the high contracting parties, however, may at any time give notice 
to the other that, by reason of material changes in conditions as existing at the 
date of this treaty, it is their opinion that a substitute for his Majesty should 
be chosen either for all cases to arise under the treaty or for a particular 
specified case already arisen; and thereupon the high contracting parties shall 
at once proceed to agree upon such substitute to act either in all cases to arise 
under this treaty or ina particular case specified as may be indicated in said 
notice; provided, however, that such notice shall have no effect upon an arbi- 
tration already begun before an arbitral constituted tribunal under article III. 

The high contracting parties shall at once proceed to nominate a substitute 
for his majesty, in the event that his majesty shall at any time notify them of 
his desire to be relieved from the function graciously accepted by him under 
this treaty, either for all cases to arise thereunder or for any particular specified 
case already arisen. 

ARTICLE XI. 

In case of the death, absence or incapacity to serve of any arbitrator or 
umpire, or in the event of any arbitrator or umpire omitting or declining or 
ceasing to act as such, another arbitrator or umpire shall be forthwith 
appointed in his place and stead in the manner provided for with regard to the 
original appointment. 

ARTICLE XII. 

Each government shall pay its own agent and provide for the proper remun- 
eration of the counsel employed by it, and of the arbitrators appointed by it, 
and for the expense of preparing and submitting its case to the arbitral 
tribunal. All other expenses connected with any arbitration shall be defrayed 
by the two governments in equal moieties. 

Provided, however, that if in any case the essential matter of difference sub- 
mitted to the arbitration is the right of one of the high contracting parties to 
receive disavowals of or apologies for acts or defaults of the other not resulting - 
in substantial pecuniary injury, the arbitral tribunal finally disposing of the 
said matter shall direct whether any of the expenses of the successful party 
shall be borne by the unsuccessful party, and if so, to what extent. 
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ARTICLE XIII. 


The time and place of meeting of an arbitral tribunal and all arrangements 
for the hearing and all questions of procedure shall be decided by the tribuna) 
itself. 

Each arbitral tribunal shall keep a correct record of its proceedings and may 
appoint and employ all necessary officers and agents. 

The decisions of the tribunal shall, if possible, be made within three months 
from the close of the arguments on both sides. It shall be made in writing 
and dated, and shall be signed by the arbitrators who may assent to it, 

The decision shall be in duplicate, one copy whereof shall be delivered to 
each of the high contracting parties through their respective agents. 


ARTICLE XIV. 

This treaty shall remain in force for five years from the date at which it shall 
come into operation, and further, until the expiration of twelve months after 
either of the high contracting parties shall have — notice to the other of its 
wish to terminate the same. 

ARTICLE XV. 

The present treaty shall be duly ratified by the President of the United 
States, by and with the consent of the Senate thereof, and by Her Britannic 
Majesty, and the mutual exchange of ratifications shall take place in Wash- 
ington or in London within six months of the date thereof, or earlier if 
possible, 


The treaty was signed in duplicate at Washington by Richard Olney, 
acting under a special power from the President of the United States, 


and by Sir Julian Pauncefote, acting under a like power from Her 
Britannic Majesty. 
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But or ExcuancGe: FravpuLent ALTERATION: Errect oF NEGLI- 
GENCE OF THE AccEePpTOR TO SEE THAT THE BIL. 1s so DRAWN THAT IT 
CannoT BE FRAUDULENTLY ALTERED.—On the 31st of July last the 
British House of Lords rendered a decision of great importance to the 
commercial world on a question which has been thrown into doubt by 
a few decisions, but on which there ought to be no doubt.! The ques- 
tion was whether there is any duty on the part of the acceptor of a biil 
of exchange, to see, before he accepts the bill, that it is not so drawn 
as to render a subsequent alteration possible. The Lords (affirm- 
ing the judgment of the Court of Appeal) ? resolve this question in the 
negative. The case was that S. drew a bill of exchange on the 
respondent. The bill was drawn upon a stamp sufficient to cover a 
much larger sum tban that which appeared on the face of it, and 
spaces were intentionally left in the body of tbe bill which wou!d 
facilitate alterations. After the respondent had accepted the bill, S. 
fraudulently inserted words and figures which altered the amount from 
5007. to 3,5007. The bill so altered afterwards came into the hands of 
the appellant as a bona fide indorsee for value. It was held that the 
acceptor was bound to the extent of £500 only. 


ConstituTionaL Law: ConstituTionatity oF INHERITANCE Tax 
Laws.—In a case which may be cited as Re Drake Estate, which has 
come to us in pamphlet form,* Judge Carter, of the County Court of 
Cook County, Illinois, holds that the statute of that State taxing inher- 


1 The case was Scholfield v. Lord question is shown by the fact that 


Londesborough, 75 L. T. Rep. 254. 

2 The judgment of the Court of 
Appeal is reported in 72 L. T. Rep. 
46, and in (1895) 1 Q. B. 596, and this 
judgment affirmed, though on differ- 
ent grounds, a judgment of Mr. 
Justice Charles, reported in 71 L. T. 
Rep. 76, and in (1894) 2 Q. B. 660. 
That there has been doubt upon the 


from the judgment of the Court of 
Appeal Lord Justice Lopes dissented. 
See also Young v. Grote, 4 Bing. 253, 
which their Lordships in the final de- 
cision found it necessary to dis- 
tinguish. 

$ It is also printed in full in the 
Legal News for November 28th, 1896. 


124 31 AMERICAN LAW REVIEW. 


itances is unconstitutional and void. The opinion is a valuable one ip 
that it seems to be an exhaustive review of what judicial precedent there 
is on the question. A peculiarity of the Illinois statute is that it pro. 
vides for a graduated tax,—three per centum upon all estates of 
$10,000 or less; four per centum on all estates of $20,000 or less; five 
per centum on all estates of $50,000 and less, and six per centum on 
all estates above $50,000. The leading objection to its validity seems 
to have been that it violates the principle of uniformity, which is atthe 
bottom of all just taxation, and which is required in respect of taxes 
laid upon property and business by the constitution of Illinois, 
This objection seems to be well taken if such a drawback in favor of 
the State can be regarded as a tax at all. The sound view seems to be 
that it is not a tax upon property in the ordinary sense of the term, 
but is a contribution which the State requires to be yielded to itself 
upon the devolution of the property which takes place on the happen- 
ing of the death of its owner.!_ The Chicago Legal Adviser, for whose 
opinion we entertain much respect, expresses the view that Judge Car- 
ter has arrived at the correct conclusion, and that his judgment is likely 
to be confirmed by the Supreme Court of Illinois. This may be so; if 
so it is to be regretted. That court is certainly liable to take a narrow 
view when dealing with questions of constitutional law. This is shown 
by its decision overthrowing the statute of that State establishing 
what is called the Torrens system of land transfer. But the concluding 
sentence of Judge Carter’s opinion is not reassuring. He says: 
** Believing, as I do very strongly, in the fundamental idea of a taxin- 
heritance law, and that when such a law is properly drawn it is one of 
the most satisfactory methods of taxation, it is with great reluctance 
that I have been forced to the conclusion that the classification 
attempted in this law causes unjust discrimination between persons, is 
arbitrary, unreasonable and not based upon sound principles of public 
policy, and that the law must be held unconstitutional.’’ It is submitted 
that a judge cannot declare a statute unconstitutional because it 
creates ‘‘an unjust discrimination between persons,’’ unless the con- 
stitution in terms prohibits such discriminations; that it is beyond the 
power of the judicial courts to declare a statute unconstitutional, 
because, in the opinion of the judge or judges, it ‘‘ is arbitrary and 
unreasonable,’’ for the legislature is the best, and it is believed the 
exclusive judge as to that; and that it is still less within the power of 


1 United States v. Perkins, 103 U. flict with the Constitution of the 
S. 625, 628, where the inheritance tax United States. 
law of New York was held not in con- 
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the judicial courts to declare a statute unconstitutional because ‘‘ not 
based upon sound principles of public policy ;’’ since what is public 
policy is not a judicial question where the legislature has spoken. An 
act of the legislature is the highest evidence of public policy. 


ConstTITUTIONAL Law: State ReGuLation or Totts anp CHARGES ON 
TurNPIKE Roaps —ImparrinG THE OBLIGATION oF ConTRAcTs — De- 
PRIVING OF PROPERTY wiTHOUT DvuE Process or Law — DENYING THE 
EquaL Protection or THE Laws.— The decision of the Supreme Court 
of the United States, rendered on the 14th of December last, in the 
case of the Covington & Lexington Turnpike Road Co. v. Sandford,' 
affirming in part, but reversing the judgment of the Court of Appeals 
of Kentucky,” is made by Mr. Justice Harlan, who writes the opinion 
of the court, from which there is no dissent, to rest upon very clear 
and satisfactory grounds. Before-proceeding to state the conclusions 
of the court, itemay be premised that the case belongs to a numerous 
class which exhibit a tendency on the part of State legislatures, in 
regulating the tolls and charges of corporations chartered to perform 
public duties, to override the rights of such corporations and in effect . 
to confiscate their property; as well as the tendency of the highest 
courts of the States to sustain such acts of their legislatures. It is 
therefore satisfactory to know that in this case several of the conclu- 
sions of the Court of Appeals of Kentucky, whose opinion was written 
by Judge Pryor, are quoted and approved by the Supreme Court of the 
United States. 

Briefly stated, the legislature of Kentucky had incorporated, in 1834, 
a turnpike company and had subsequently divided it into two corpora- 
tions, one of them composed of stockholders residing north of a given 
point on the line, and the other composed of stockholders residing 
south of that point; and had provided, in the statute creating such 
division, that each company should possess and retain ‘‘ all the powers, 
rights and capacities, in severalty, granted at the time of incorporation 
and amendments thereto, of the original company ; ’’ that subsequently, 
in 1865, the legislature of Kentucky had imposed a restraint upon the 
company now complaining, the one pessessing the northern section of the 
turnpike road, in respect of the amount of tolls which it might charge; 
and that in 1890 a further act was passed by the legislature of Ken- 


1 Not yet reported. Appeals is reported in 20 S. W. Rep. 
2 The judgment of the Court of 1031. 
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tucky imposing an additional restraint in respect of such tolls and 
charges, which the company disregarded. Thereupon citizens living 
near the line brought the present suit in equity in a court in Kentucky 
to enjoin the company from enforcing the rates prescribed by the prier 
statutes; and such proceedings, arising on a demurrer to an answer of 
the company, which necessarily admitted the facts well pleaded in the 
answer, were had, that a perpetual injunction was granted restraining 
the company from demanding and collecting tolls under prior statutes; 
to reverse which decree tbe present writ of error was prosecuted in the 
Supreme Court of the United States. 

Three principal questions arose on the record: 1. Whether the act of 
1890 impaired the obligation of any contract that the turnpike company 
had with the State touching the matter of tolls. 2. Whether, inde 
pendently of any question of contract, the act made such a reduction 
in tolls as to amount to a deprivation of the company’s property with- 
out due process of law, in violation of the Fourteenth Amendment to 
the constitution of the United States. 8. Whether the act is repugnant 
to the clause of the Federal constitution forbidding the denial by the 
State to any person within its jurisdiction of the equal protection of the 
laws. The first and third of these questions were resolved in substantial 
accerdance with the views of the Court of Appeals of Kentucky; but 
with respect to the second, the Supreme Court of the United States 


were unable to concur with the Kentucky court, and accordingly 
reversed its decree and remanded the cause for further proceedings, 
which might arise upon the proofs adduced. 


1. It is scarcely possible, in a brief summary, to do justice to the 
very clear and satisfactory opinion written by Mr. Justice Harlan; but 
it may suffice to say that, upon the first question, namely, whether the 
contract between the State of Kentucky and the original turnpike cor- 
poration, under which, it seems to have been admitted, that corpora- 
tion had the right to levy such tolls as would enable it, after properly 
maintaining its road, to declare a dividend of fourteen per cent per 
annum, had passed to the present corporation after the severance of 
the original corporation into two distinct corporations,— the court pro- 
ceeded, upon analogy to the settled doctrine of the court, that exemp- 
tions from public taxation accorded by the legislature of a State toa 
corporation, being in derogation of public right and being construed 
strictissimi juris against the corporation and in favor of the public, do 
not pass to any new corporation, formed upon a reorganization of the 
original corporation or its consolidation with some other corporation, 
but are determined by such change,— holding that the same principle 
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applies, so as to prevent the exemption from legislative control in 
respect of its tolls from passing to the new corporation, created by the 
severance of the original corporation, as already stated. Upon this 
subject Mr. Justice Harlan says :— 


The act of 1834 having given to the original corporation an exemption or 
immunity from legislation that would prevent it from earning as much as four- 
teen per cent upon the capital stock expended upon its road and for repairs, 
the contention of the defendant is that this exemption or immunity passed to 
the two corporations created by the act of 1851, and which, by the terms of 
that act, succeeded “ to all the powers, rights and capacities’ granted by the 
act of 1834 to the original corporation. This view was properly rejected by the 
Court of Appeals of Kentucky. It was well said by Judge Pryor, speaking for 
that court, that “ the liability and duties owing the State and the public by the 
one corporation had been severed by the act of 1839, and by the act of 1851 two 
new corporations were created, with the rights and powers of the one entirely 
distinct from the other, and no means of ascertaining what per cent the old 
corporation would have made upon its stock. In fact, the old corporation was 
extinct; and to hold that the new corporations were exempt from legislative 
interference would be to restrain the exercise of legislative power by implica- 


tion, when a reasonable construction of the new grants must lead to a different 
conclusion.” 


Then, after stating, with a citation of the decisions, the well-known 
doctrine of the court with regard to the non-assignability of exemptions 
from taxation, the learned Justice proceeds to say :— 


The same principles should be recognized when the claim is of immunity or 
exemption from legislative control of tolls to be exacted by a corporation estab- 
lished by authority of law for the construction of a public highway. It is of 
the highest importance that such control should remain with the State, and it 
should never be implied that the legislative department intended to surrender 
it. Such an intention should not be imputed to the legislature if it be possible 
to avoid doing so by any reasonable interpretation of its statutes. Itis as vital 
that the State should retain its control of tolls upon public highways as it is 
that it should not surrender or fetter its power of taxation. We admit there is 
some ground for the contention that, by the grant in the act of 1851 to each of 
the two corporations named in it, of “the powers, rights and capacities” 
granted to the corporation of 1834, the legislature intended to exempt the new 
corporations, as it did the original one, from all legislation that would prevent 
them from earning as much as fourteen per cent on the capital stock expended 
on their respective roads and for repairs. But as the act of 1851 may not unrea- 
sonably be interpreted as intended only to pass to the new corporations such 
powers, rights and eapacities as were necessary to the successful working of 
the respective roads, and not an exemption from legitimate and ordinary legis- 
lative control of their affairs and business, it must, in the interest of the public, 
be so interpreted. * * * For the reasons stated, we are of opinion that 
when the act of 1890 was passed, the power of the general assembly over the 
subject of tolls to be exacted by the plaintiff in error was not impaired or 
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restrained by any contract with the State in reference to the amount which the 
company might earn from the use of its road. 


2. The next question was whether the act of 1890, by its necessary 
operation, deprived the company of its property without due process of 
law, in that if tolls could not be charged in excess of those prescribed 
by this act, the company could not possibly maintain its road or derive 
any profit whatever for its stockholders. As already stated, this ques- 
tion arose upon the state of facts set up by the answer of the company, 
which were necessarily admitted by the demurrer. That state of facts 
showed, in plain language, that the act of 1890 was confiscatory, and 
that, under the limits of tolls and charges prescribed by that act, the 
company could not maintain its road and pay any dividends to its 
stockholders. The court hold that this was tantamount to a taking of 
the company’s property without due process of law, within the meaning 
of the Fourteenth Amendment of the Constitution of the United States; 
and in so doing it merely reaffirmed a number of its previous decisions, 
and notably the Texas Railway Commission case.! Roundly stated, 
the doctrine of these cases is that there is a remedy in the courts for 
relief against legislation establishing a tariff of rates which is so 
unreasonable as practically to destroy the value of the property of 
companies engaged in the carrying business ; and that especially may the 
courts of the United States treat such a question as a judicial one, and 
hold such acts of legislation to be in conflict with the constitution of the 
United States, as depriving the companies of their property without 
due process of law, and as depriving them of the equal protection of 
the laws. 

This doctrine was very clearly and strongly set out in the very satis- 
factory opinion of the court, delivered by Mr. Justice Brewer, in the 
Texas Railway Commission case,? where the court said that, beyond 
doubt, it was within the power and duty of the courts 


to inquire whether a body of rates prescribed by a legislature or a commission 
is unjust and unreasonable, and such as to work a practical destruction to 
rights of property, and if so found to be, to restrain its operation. 


1 Reagan v. Farmers’ Loan & Trust way v. Gill, 156 U. S. 649, 657; Rail- 
Co., 154 U. S. 362. See also Santa road Commission Cases, 116 U.S. 307, 


Clara Co. v. Southern Pacific Railway 
Co., 118 U. S. 394; Pembina Mining 
Co. v. Pennsylvania, 125 U. S. 181, 
189; Minneapolis & St. Louis R. Co. 
v. Beckwith, 128 U. S. 29; Charlotte 
&c. Railroad v. Gibbes, 142 U. 8. 386, 
891; St. Louis & San Francisco Rail- 


831; Dow v. Beidelman, 125 U. S. 681; 
Chicago, Milwaukee &c. Railway v. 
Minnesota, 134 U. S. 418; Chicago & 
Grand Trunk Railway v. Wellman, 148 
U. S. 839. 

' 2 Reagan v. Farmers’ Loan & Trust 
Co., 154 U. 8. 362, 367, 399, 410, 412. 
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Again: — 

These cases all support the proposition that while it is not the province of 
the courts to enter upon the merely administrative duty of framing a tariff of 
rates for carriage, it is within the scope of judicial power and a part of judicial 
duty to restrain anything which, in the form of a regulation of rates, operates 
to deny to the owners of property invested in the business of transportation 
that equal protection which is the constitutional right of all owners of other 
property. There is nothing new or strange inthis. It has always been a part 
of the judicial function to determine whether the act of one party (whether that 
party be a single individual, an organized body or the public as a whole) oper- 
ates to divest the other of any rights of person or property. In every constitu- 
tion is the guarantee against the taking of private property for public purposes 
without just compensation. -The equal protection of the laws which, by the 
Fourteenth Amendment, no State can deny to the individual, forbids legislation, 
in whatever form:it may be enacted, by which the property of one individual is, 
without compensation, wrested from him for the benefit of another, or of the 
public. This, as has been often observed, is a government of law, and nota 
government of men; and it must never be forgotten that under such a govern- 
ment, with its constitutional Jimitations and guarantees, the forms of law and 
the machinery of government, with all their reach and power, must in their 
actual workings stop on the hither side of the unnecessary and uncompensated 
taking or destruction of any private property, legally acquired and legally 
held. * * * If the State were to seek to acquire the title to these roads, 
under its power of eminent domain, is there any doubt that constitutional pro- 
visions would require the payment to the corporation of just compensation, 
that compensation being the value of the property as it stood in the markets of 
the world, and not as prescribed by an act of the legislature? Is it any lessa 
departure from the obligations of justice to seek to take not the title but the 
use for the public benefit at less than its market value? * * * It is unnec- 
essary to decide, and we do not wish to be understood as laying down, as an 
absolute rule, that in every case a failure to produce some profit to those who 
have invested the money in the building of a road is conclusive that the tariff 
is unjust and unreasonable. And yet justice demands that every one should 
receive some compensation for the use of his money or property, if it be pos- 
sible without prejudice to the rights of others. 


Again quoting this language, the court now say :— 


The cases to which we have referred related to the power of the legislature 
over rates to be collected by railroad corporations. But the principles an- 
nounced in them are equally applicable, in like circumstances, to corporations 
engaged under legislative authority in maintaining turnpike roads for the use 
of which tolls are exacted. Turnpike roads established by a corporation, 
under authority of law, are public highways, and the right to exact tolls from 
those using them comes from the State creating the corporation.! And the 
exercise of that right may be controlled by legislative authority to the same 
extent that similar rights, connected with the construction and management of 


1 California v. Pacific R. Co., 127 U. S. 1, 40. 
VOL, XXXI. 9 
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railroads by corporations, may be controlled. A statute which, by its 
operation, compels a turnpike company, when charging only such tolls as are 
just to the public, to submit to such further reduction of rates as will prevent 
it from keeping its road in proper repair and from earning any dividends what. 
ever for stockholders, is as obnoxious to the constitution of the United States 
as would be a similar statute relating to the business of a railroad corporation 


having authority, under its charter, to collect and receive tolls for passengers 
and freight. 


But the court are very careful to qualify this doctrine, lest the 
court should be understood as deciding that the rights. of the 
stockholders in the corporation are alone to be looked to, and that the 
corporation is to be allowed to fix such rates as will, under every change 
of circumstances, yield them a profit. This is not the doctrine of the 
court. The rights of the public are also to be considered, and it does 
not follow from the doctrine of the court on this point that, under all 
circumstances, the people are to be so taxed that the stockholders in 
the corporation will get dividends. Circumstances may so change that 
other business may become permanently unprofitable ; and conditions 
may exist under whicli corporations and their stockholders must submit 
te such changes, and under which they are not entitled to relief by over- 
burdening the public. This qualification of the doctrine was made by 
Mr. Justice Brewer in the Texas Railway Commission case in the lan- 
guage already quoted. It is now more fully developed by Mr. Justice 
Harlan, in the following language :— 


It is proper to say that if the answer had not alleged, in substance, that the 
tells prescribed by the act of 1890 were wholly inadequate for keeping the road 
im proper repair and for earning dividends, we could not say that the act was 
unconstitutional merely because the company (as was alleged and as the de- 
murrer admitted) could not earn more than four per cent on its capital stock. 
It cannot be said that a corporation is entitled, as of right, and without refer- 
ence to the interests of the public, to realize a given per cent upon its capital 
stock. When the question arises whether the legislature has exceeded its con- 
stitutional power in prescribing rates to be charged by a corporation control- 
ling a public highway, stockholders are not the only persons whose rights or 
imterests are to be considered. The rights of the public are not to be ignored. 
It is alleged here that the rates prescribed are unreasonable and unjust to the 
cempany and its stockholders. But that involves an inquiry as to what is 
reasonable and just for the public. If the establishing of new lines of trans- 
portation should cause a diminution in the number of those who need to use 
turnpike road, and, consequently, a diminution in the tolls collected, that is 
mot, in itself, a sufficient reason why the corporation, operating the road, 
should be allowed to maintain rates that would be unjust to those who must or 
do use its property. The public cannot properly be subjected to unreasonable 
rates in order simply that stockholders may earn dividends. The legislature 
has the authority, in every case, where its power has not been restrained by 
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contract, to proceed upon the ground that the public may not rightfully be 
required to submit to unreasonable exactions for the use of a public highway 
established and maintained under legislative authority. If a corporation can- 
not maintain such a highway and earn dividends for stockholders, it is a mis- 
fortune for it and them which the constitution does not require to be remedied 
by imposing unjust burdens upon the public. So that the right of the public 
to use the plaiatiff’s turnpike upon payment of such tolls as in view of the 
nature and value of the service rendered by the company are reasonable, is an 
element in the general inquiry whether the rates established by law are unjust 
and unreasonable. That inquiry also involves other considerations, such, for 
instance, as the reasonable cost of maintaining the road in good condition for 
public use, and the amount that may have been really and necessarily invested 
in the enterprise. In short, each case must depend upon its special facts; and 
when a court, without assuming itself to prescribe rates, is required to deter- 
mine whether the rates prescribed by the legislature for a corporation control- 
ling a public highway are, as an entirety, so unjust as to destroy the value of 
its property for all the purposes for which it was acquired, its duty is to take 
into consideration the interests both of the public and of the owner of the 
property, together with all otherscircumstances that are fairly to be considered 
in determining whether the legislature has, under the guise of regulating 
rates, exceeded its constitutional autherity, and practically deprived the 
owner of property without due process of law. What those other circum- 
stances may be, it is not necessary now to decide. That can be best done 
after the parties have made their proofs. 


3. The third question, whether the Kentucky statute of 1890 deprived 
the company of the equal protection of the laws of Kentucky, because it 
imposed a lower rate of tariff upon the company than was imposed by the 
legislature upon other turnpike companies of the State, was one in re- 
spect of which the Supreme Court of the United States had no difficulty 
in agreeing with the Court of Appeals of Kentucky. Mr. Justice Har- 
lan disposed of it in this language : — 


The proposition of the defendant is, that the constitutional provision referred 
to requires all turnpike companies in the State to be placed by the legislature, 
when exercising its general power over the subject of rates to be charged upon 
highways of that character, upon substantially the same footing. Upon this 
point the Court of Appeals of Kentucky said: ‘‘ A turnpike road leading into 
and connected with a populous city like that of the city of Covington could 
afford to charge less toll by reason of the immense travel upon it than turnpikes 
in thinly settled portions of the county or State; and hence under former consti- 
tutions the legislature has seen proper to regulate the tolls as the turnpike road 
may happen to be located.” The circumstances of each turnpike company 
must determine the’ rates of toll to be properly allowed for its use. Justice to 
the public and to stockholders may require, in respect of one road, rates differ- 
ent from those prescribed for other roads. Rates on one road may be reasona- 
ble and just to all concerned, while the same rate would be exorbitant on 
another road. The utmest that any corporation, operating a public highway, 
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can rightfully demand at the hands of the legislature when exerting its genera} 
powers is that it receive what, under all the circumstances, is such compensa. 
tion for the use of its property as will be just both to it and to the public. I 
the rates prescribed for the defendant in this case were manifestly much lower — 
taking them as a whole—than the legislature has by general law, prescribed 
for other corporations whose circumstances and location are not unlike those 
of the defendant, a different question would be presented. At any rate, no case 
of that kind is properly presented by the pleadings, and there is no ground for 
holding that the act of 1890 denies to the defendant the equal protection of the 
laws. 
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CORRESPONDENCE. 


COMMON SENSE IN CONNECTION WITH THE DOCTRINE OF REASON- 
ABLE DOUBT. 


The writer’s particular attention was called to the strange decision of the 
Supreme Court of this State in the Paulsell case by some paragraphs in the 
“Bench and Bar”? column of the Daily Evening Bulletin of the 21st inst. The 
statements there made led him to examine the record in that case, and in the 
Shaughnessy case, and other matters. The opinion, delivered in Department 
2, is written in the vigorous English of McFarland, J., and turns wholly upon 
a phrase of two words employed by the trial judge in instructing the jury upon 
a reasonable doubt, the case having been reversed because the judge of the 
court below (Hon. Edward A. Belcher, of the Superior Court of the city and 
county of San Francisco), ‘introduced the new and unused phrase ‘ common 
sense,’ and told the jury that the doubt must be based upon that.’’ 

The decision is extraordinary, and deserves special notice. 

To many who remember the variant and multifarious instructions upon a 
reasonable doubt that have heretofore been sustained by the same court, the 
necessity for reversing this case will seem dubious. 

It has been hinted by the public press that this reversal will end the case 
for the reason that the prisoner’s father (who for some years prior to his death 
had been State harbor commissioner), was well and favorably known in politi- 
cal circles in this State, and that the relatives and friends of the prisoner are 
wealthy and influential. Of course, the mention here or elsewhere of sucha 
matter may serve only to point a moral, to indicate the view that, as a people, 
we take of such questions. Fancy how such a suggestion would be received 
in “Merrie England?’’—in the land of Jameson? —in the land that loved 
Jameson, and believed in him, and tried him, and convicted him? The crew of 
the Dauntless are about to be tried for violation of the neutrality laws off the 
coast of Florida; whatever the state of the evidence may be, does any one 
suppose they will be convicted? The difference seems to be that in England 
justice is effectively aided by the laws; here justice is effectually undone 
according to law. 

But, to proceed. If the precise words defining a “‘ reasonable doubt’? were 
contained within a mandatory statute, then it might be said that a departure 
from the precise statutory language would be fatal. That would not be so, 
however, if the statute were not mandatory—the rule being familiar that 
statutes which are not mandatory need not be followed ipsissimis verbis; and 
we know that when the rule to be followed is contained within the unwritten 
law, it is still more flexible. The definition of a ‘‘ reasonable doubt ’’ is found 
only within the unwritten law, i. e., the decisions of the courts. It would 
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seem, therefore, where a ‘‘ reasonable doubt”? has been defined by the tria? 
judge in words that a person of common understanding could clearly and 
readily comprehend, that the case ought not to be reversed merely for the rea. 
son that a set form was not used. That view would gain added force if it 
chanced that the obnoxious definition had theretofore, under direct criticism, 
met with the approval of the same appellate tribunal. 

The phrase ‘‘common sense,” the use of which is deemed to be reversible 
error in said case, in its legal sense, means **common understanding.” In 
that sense itis used in the statutes of this State. An indictment or informa- 
tion is sufficient if it states the acts constituting the offense in such manner ag 
to enable a person of ‘“‘ common understanding ’’ to know what is intended, 

It is contended, however, that the phrase under examination is ‘new and 
unused.’? Whatof that? Unless the fact of its being ‘‘ new and unused” ig in 
itself error, of what materiality is it? At most the use of the phrase would be 
no more than technical error, unless, of course, it is error, per se, to use “new 
and unused” phrases (?). One feels like submitting such a question as a good 
Spaniard might: — Quien sabe — No se sabe — Sabe Dios! If it was merely a 
technical error— (provided it was any error at all—and, certainly, it was no 
more than technical, if it was error), then there was and is a statute regulating 
such matters precisely, viz.: By Title IX, Chap. IV, Sec. 1258 of the Penal 
Code of this State, concerning ‘‘appeals to the Supreme Court,” it is provided 
that: ‘‘ After hearing the appeal, the court must give judgment without regard to 
technical errors or defects, or to exceptions, which do not affect the substantial 
rights of the parties.”” The guilt of Paulsell is overwhelmingly displayed by the 
record. His incredible story, alone, would have produced conviction in any 
fair mind; but it needed not the exhibition he made — the proofs were full and 
convincing without a word from him. How, then, could it even plausibly be 
said that the use of the ‘new and unused phrase ‘ common sense’? had in any- 
wise injured the prisoner? The veriest schoolman could not give an intelligible 
affirmative answer—much less a judicial officer, bound by his oath of office 
and the law of the State to “ give judgment without regard to technical errors, 
or defects, or to exceptions, which do not affect the substantial rights of the 
parties.” 

It is understood that there are several cases on their way to the Supreme 
Court, from Judge Belcher’s court, » herein the same instruction was given as 
that disapproved in the Paulsell case -- all of them, the Paulsell case included, 
being subsequent in point of time o: | ial to the affirmance of the judgment in 
the Shaughnessy case, hereafter to |2 referred to. All of these cases, gov- 
erned by the rule in the Paulsell ca:e, must be reversed. An examination of 
the instruction, therefore, will not be without interest, at least, to the prac- 
titioner. 

Judge Belcher instructed the jury! as follows: “ Now, the reasonable doubt 
that you have heard me speak of means precisely what the words import: 
afair doubt growing out of the evidence in the case, based upon reason and com- 
mon sense, It is such a doubt as may leave the minds of the jury, after 
considering all of the evidence in the case, in that state that they cannot say 
that they feel an abiding conviction to a moral certainty of the truth of the 
charge.’? 

1 Supreme Court Record, No. 175, Transcript on Appeal, p. 25. 
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Now, if the Supreme Court had not lent its powerful aid, on2 would have 
found it difficult to seriously criticise any word or phrase in that charge. All 
of that portion of the charge following the phrase ‘‘ common sense ”’ is in the 
very words of Chief Justice Shaw, and the opening words merely inform the 
jury that the doubt (which is afterwards described) must grow out of the evi- 
dence in the case (not out of something dehors the evidence) and be based 
upon the reason and common understanding of the jury. 

Will it be contended that the jury have no right to view the evidence as 
sensible men? 

Is it supposed that the ordinary trial jury is made up of metaphysicians, 
whose nice calculations would be disturbed by the prefixing of a ‘‘ new and 
unused ’’ phrase to their formula? 

Really, there is nothing to argue. 

Even if the charge had been the new invention of the trial judge, was that, 
alone, a sufficient reason for reversing a solemn judgment based upon an 
unquestionably proper verdict? 

The truth is, however, the charge was not new; and the phrase “‘ common 
sense,”’ as it is found in the collocation, was not “‘ unused.” 

The same phrase occurs in an instruction approved by Chief Justice Campbell, 
of the Supreme Court of Michigan, in People v. Finley.! Needless to say, the 
opinions of that Court at that time are held in the highest estimation every- 
where. Hon. Thos. M. Cooley was then one of its associates, and both he and 
Chief Justice Campbell are among the most eminent of American jurists and 
law writers. Fora long while Chief Justice Campbell was one of the special 
lecturers of the Law School of the University of Michigan at Ann Arbor. 
Commenting upon the instruction of the trial court defining a reasonable 
doubt in that case, the eminent Chief Justice said: “‘ The instruction given 
as to what was meant by a reasonable doubt was one of the clearest and 
most sensible definitions we have ever seen, and such as to be intelligible to 
any jury.” 

The instruction was as follows: ‘‘ A reasonable doubt is a fair doubt growing 
out of the testimony in the case; it is not a mere imaginary, captious or pos- 
sible doubt, but a fair doubt based upon reason and common sense; it is such a 
doubt as may leave your minds, after a careful examination of the evidence in 
the case, in that condition that you cannot say you have an abiding conviction 
to a moral certainty of the charge here made against the respondent.” 

So, it appears, the phrase ‘‘ common sense ’’ was not new and unused after all. 

But, even if it had appeared to be “‘ new and unused,”’ then the greater need 
for caution. Ordinarily, in such case, both lawyers and judges consult the 
text-books for authority. The text-books were at hand. Rice on Evidence, 
one of the latest text-books on the law of evidence, in the very first section, 
under the head *‘ reasonable doubt,’’ sets forth, with approval, the entire 
charge given in People v. Finley,? and the phrase **‘ common sense” appears in 
the midst of it. Why were not the text-books consulted? 

The learned justice who delivered the opinion of the court in the Paulsell 
case writes very fine English; but not all fine judicial writing is fine law; it 
often happens that sound statement is sacrificed for brilliant rhetoric. 


1 38 Mich, 482, 2 Rice on Evidence, p. 431. 
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The phrase ‘‘ new and unused ” is very fine; but it is not very true. 

The learned justice should have been minded that he (and the associates 
who join with him), had already judicially approved of the very phrase, 
“common sense”? when used by the same trial judge in the same connection ag 
there used. 


Surely, what was good law last year ought to be good this, unless expressly 
retracted. Let us see. 

In People v. Shaughnessy,! Judge Belcher instructed the jury? as follows: 
**A reasonable doubt means precisely what the words import: a fair doubt 
growing out of the testimony in the case, based upon reason and common sense, 
It is such a doubt as may leave the minds of the jury, after consideration of 
all the evidence in the case,” etc. 

That instruction was directly assailed on appeal, and the same judges who 
reversed the Paulsell case, in affirming the judgment of the Shaughnessy case, 
said: ‘* The instruction of the court upon the question of ar able doubt and a 
moral certainty are not open to just criticism.” 

Of course Judge Belcher had a right to rely upon that judicial approval in 
future cases, the Paulsell case included. 

* New and unused,”’ quotha! 

I wonder why the learned justice who wrote the opinion did not set out the 
whole of the text containing the obnoxious phrase ‘‘common sense?” It is 
the usual course to do so, and it would have been valuable to practitioners as a 
lesson. By such means lawyers avoid fresh errors. 

To the profession, the reason for the reversal of the Paulsell case will 
doubtless remain as obscure and secret as the riddle that sometime vexed our 
amiable and well beloved Dundreary, which “no feller could ever find out.” 
With what mingled feelings of delight and despair, — according as particular 
interest in their cases or general interest in their profession may move them— 
will the members of the bar behold the reversal of the various other cases from 
Judge Belcher’s court —all tried since the affirmance of the Shaughnessy 
jadgment— because, forsooth, the judge instructed the jury in words ‘not 
subject to just criticism” in People v. Shaughnessy, but— (eleven months 
later) — declared to be very, very reversible indeed in the Paulsell case. With 
what equanimity, also, must Judge Belcher behold the overturning of all his 
work, fora matter whereof he is no whit to blame. 

What strides the human intelligence can make in eleven months! 

Doubtless the bar will think so, and thinking so, will reflect a great deal. 
Probably the writer need make no further suggestions! 

In closing, gentlemen of the bar, do you think it would be wise or otherwise 
if the “Commission for the Reform of the Law” were to cause a definition of 
a reasonable doubt to be enacted into a statute, and thus prevent further 
guessing? U. Bett. 

SaCRAMENTO, CALIF. 


[We would say to Col. Bett (and parenthetically to Judge McFarland) 


that there is nothing very new in this subject. See 2 Thomp. Trials, §§ 2482, 
2483, —Eps. AM. Law REv.] 


1 110 Cal. 598-604. 3 110 Cal., p. 604. 
2 Supreme Court Record, No. 40, Transcript on Appeal, p. 15. 
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JURISDICTION OF FEDERAL COURTS OVER CORPORATIONS 
CREATED BY CONGRESS. 


To the Editors of the American Law Review: 


After reading a note in a recent issue of the AMERICAN Law REVIEw relating 
to the jurisdiction of the Federal court over suits against corporations created 
by Acts of Congress, I have decided to briefly review the acts under which the 
Federal courts have exercised jurisdiction over such suits, and show the 
present status of cases brought against corporations created or acting under 
Acts of Congress. 

By an examination of the act of March 3d, 1875, supplement to R. S.! you will 
see that Circuit Courts of the United States are given concurrent jurisdiction 
with the courts of the several States of suits of a civil nature in law or in 
equity where the matter in dispute exceeds the sum or value of five hundred 
dollars, and ‘‘arising under the constitution or laws of the United States, or 
treaties made or which shall be made under their authority.” 

By an examination of Section 2 of said act,? you will see that any suit of a 
civil nature in law or in equity, pending or brought after the enactment of said 
statute, where the matter in dispute exceeds, exclusive of costs, the sum or 
value of five hundred dollars, and “ arising under the constitution or laws of 
the United States * * * either party may remove said suit into the Circuit 
Court of the United States for the proper district.’? It will be noticed that 
under this statute either party to this suit was authorized to remove the suit to 
the Federal court of the proper district regardless of when or how the Federal 
question was raised. The Supreme Court of the United States, under this 
statute, in what is known as the Pacific Railway Removal Cases,’ hold that the 
defendant, Railway Co., being created by or acting under.an Act of Congress 
of the United States, could remove an ordinary suit for damages for personal 
injuries from the State court to the Federal court —the court holding in the 
cases referred to that a suit against a Federal corporation was a suit “ arising 
under the laws of the United States,’ the right of action arising, if at all, under 
the charter of the corporation. 

This rule of allowing Federal corporations to remove suits from the State 
court to the Federal court simply because the corporation was a Federal cor- 
poration, has been followed until the statute referred to was amended in 1888, 
and it will be noticed that the right of removal never depended on whether the 
particular suit or defense of the corporation was a right or defense arising under 
the laws of the United States, but was allowed under the broad rule that a suit 
by or against such corporation was a suit arising under the laws of the United 
States, because the company was chartered by such laws. After this practice 
had been followed for some thirteen years we will see by an examination of act of 
August 13, 1888, that the rule has been somewhat changed.‘ That act provides 
that the Circuit Court of the United States shall have concurrent jurisdiction with 
the courts of the several States of suits where the matter under dispute exceeds, 


1 Page 173. * Published Laws of the United States, 
2 Page 174. . 1887 and 1888, p. 434. 
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exclusive of interest and costs, the sum or value of two thousand dollars, and 
“arising under the constitution or laws of the United States,” etc. You will 
notice that this section of the act is substantially the same as the correspond. 
ing section of the act of 1875, fixing jurisdiction of the Federal courts, with 
the exception that the amount is changed from five hundred dollars to two thou- 
sand dollars. 

But by an examination of Section 2, of this Act of August 13, 1888, you will 
see that the rule governing the removal of cases from the State court to the 
Federal court is changed. This section provides that ‘any suit of a civil 
nature, at law or in equity, arising under the constitution or laws of the United 
States, etc., * * * of which the Circuit Courts of the United States are 
given original jurisdiction by the preceding section,which may now be pending or 
may hereafter be brought in any State court, may be removed by the defend- 
ant or defendants therein to the Circuit Court of the United States for the 
proper district.’? It will be observed from an examination of this section and 
comparing it with the corresponding section of act of 1875, that the right to 
remove a suit from the State court to the Federal court is entirely changed, 
Under the act of 1875 either party could remove the suit where the cause of 
action was one arising under the constitution or laws of the United States, 
Under the act of 1888 the defendant only can remove a suit from the State 
Court to the Federal Court, and then only when the Circuit Courts of the 
United States are given original jurisdiction by section 1, of said Act of 
August 13, 1888. 

It seems, however, that under the Act of August 13, 1888, the courts con- 
tinued to allow cases to be removed from the State courts to the Federal 
courts the same as under the Acts of 1875, until the decision of the Supreme 
Court in the case of Tennessee v. Union & Planter’s Bank,! in which case the 
statute of August 13, 1888, was construed. This decision was followed by sev- 
eral other decisions of the Supreme Court on the same line, but the judges of the 
Circuit Court distinguished this line of cases from the Pacific Removal Case,? 
on the theory that when the plaintiff filed a petition in the State court and 
alleged that his suit was a suit against one of these Federal corporations, that 
that was equivalent to specially pleading that the defendant was incorporated 
by an Act of Congress, and so it seems, continued to remove the cases to the 
Federal courts. But an examination of the case of the Oregon Shortline and 
Utah Northern Railway Co. v. Skottowe,® will show that this contention is 
wrong, and that the right to remove depends on what is shown by the plain- 
tiff’s petition or pleading at the time defendant’s application for removal is 
filed. In this case it was expressly held that, though the defendant in the lower 
court was created by and operating its railway under an Act of Congress, 
the court could not take notice of the fact that it was such Federal corpora- 
tion unless this fact appeared from the plaintiff’s pleading. In other words, 
the plaintiff filed suit against the defendant in the State court of Oregon, 
alleging in his petition that the defendant was ‘‘a corporation duly organized, 
existing and doing business in the State of Oregon.’’ This was the only de- 
scription given by the plaintiff, in his original petition, of the defendant in the 
lower court. The railway company filed an application for removal of the 


1 152 454. 2 115 U. Reports. 3 162 U.S. 490. 
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ease to the Federal court; the court held, following the decision in the case of 
Tennessee against Union and Planters’ Bank and other cases, that the defend- 
ant could not remove the cause of action to the Federal court. The decision 
of the State court was affirmed by the Supreme Court of the State, and the 
railway company filed a petition for writ of error in the Supreme Court of the 
United States. The writ of error was granted, but the judgment of the State 
court was affirmed, the court holding that, as it did not appear from the 
plaintiff's petition filed in the lower court that it was a cause of action aris- 
ing under the laws of the United States, the right of removal did not exist. 
In this case the railway company contended that when the plaintiff in the lower 
court alleged that the defendant was a corporation duly organized, this was 
equivalent to alleging that it was a corporation organized and acting under 
the laws of the United States; but the Supreme Court held that this was not 
sufficient, and that the cause of action could not be removed to the Federal 
court. 

So it seems that the right of removal of causes from the State courts to the 
Federal courts has been greatly curtailed by the Acts of August 18, 1888, if 
the Supreme Court should continue to follow these decisions. 

In other words, if the plaintiff does not want his cause of action to be 
removed from the State court to the Federal court, when he institutes his suit 
ina State court, he simply alleges that the defendant company is a body politic, 
duly incorporated, and by so doing he deprives the railway company of the 
power to remove a cause of action to the Federal court, which involves no 
question arising under the laws of the United States except the charter of the 
railway company; we might say it deprives the defendant of a right that has 
always been questioned, that is, the right to remove an ordinary suit from the 
State to the Federal court for no other reason than that the corporation was 
created by an Act of Congress. But you notice that, at the end of this decision 
in the Oregon Shortline v. Skottowe, there seems to be a saving clause for 
these corporations created by Acts of Congress, for this language is used: 
“But even if the court was obliged, under the allegations of plaintiff's com- 
plaint, to take judicial notice of the company’s charter, no Act of Congress was 
pointed out under which it was acting when operating the railroad in the 
State of Oregon. So far as appears, the defendant company existed and was: 
doing business in the State of Oregon solely under the authority of that State, 
whether express or permissive.” 

Of course, the railway company will endeavor to make their application for 
removal conform to this opinion, by setting out the particular Act or Acts of 
Congress under which they are operating their line of railway. 

The Lower House of the United States Congress has several times passed a 
bill proscribing the citizenship of these Federal corporations, depriving them 
of the privilege to remove suits brought against them from the State courts on 
the plea that it is a suit arising under the laws of the United States, to wit, 
the charter of the corporation. 

A careful examination of the decisions under this statute of 1888 will lead us 
to the conclusion that it is extremely doubtful whether these causes should be 
removed to the Federal court; and this being the case, it seems that the United 
States Senate should be urged to pass a House bill settling this matter, by 
Stating that they can be removed or that they cannot. I think that it would 
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be advisable for every attorney throughout the whole country to write to hig 
senators and ask them to use their efforts to have a bill passed settling thig 
matter. This could only be done by a circular being sent over the country, or 
by some publication like the AmerIcAN Law Review publishing a short state. 
ment showing the necessity of such an action on the part of the attorneys 
throughout the country, and asking all attorneys that might see such statement 
to write to their senators and urge upon them the passage of such bill, 

I sincerely hope that you will continue to bring this matter before the read. 
ers of the AMERICAN Law REVIEW, and that such bill may be passed by the next 
Senate. Yours truly, 


8. P. Jongs, 
MARSHALL, TEXAS. 


SILVER CERTIFICATES NCT LEGAL TENDER. 


To the Editors of the American Law Review: 


In the last November-December number of the American Law Review, 
page 907, ** Notes,”’ your editorial on ‘ Validity of Contracts Payable in Gold,” 
states in the closing lines that “‘ gold certificates are not legal tender at all, 
while silver certificates are.’? Is not this statement a mistake? My under- 
standing is that neither are legal tender. The act of February 28th, 1878, 
authorizing the issuance, states that “ said silver certificates shall be receivable 
for customs taxes, and all public dues, and when so received may be reissued.” 
This I do not understand, makes them legal tender, while it does in practical 
effect make them equal in value to any legal tender money. Attorney-Gen. 
Olney does not consider them “ lawful money’ within the meaning of section 
4, Act of June 20th, 1874. See his official letter on this subject issued from the 
Department of Justice of date February 20th, 1894. Please do me the kind- 
ness to inform me if I have overlooked any part of the law. 

Yours truly, 

Corsicana, TEXAS. G. W. Harpy. 


[You are right. The treasury notes issued in the purchase of silver bullion 
mnder the Sherman Act of 1890! are legal tenders; but the silver certificates 
issued under the Bland-Allison Act of 1878, are not, though they are receivable 
for all government dues.— Eps. Am. Law REv.] 


MISSOURI DOCTRINE AS TO PAROL EVIDENCE UNDER THE 
STATUTE OF FRAUDS. 


To the Editors of the American Law Review: 

In my article on Parol Evidence in the last number of the Review, reference 
was made, at page 870, to Ellis v. Bray,? and I took occasion to doubt the 
soundness of the doctrine there laid down. Judge Gantt now writes me that 


1 26 U. S. St. 289, § 2. 279 Mo, 227. 
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that doctrine was repudiated in Ringer v. Holtzclaw,! in which the court, through 
him, expressed the opinion that the cases of O'Neil v. Crain,? and Lash v. 
Parlin® (on which Ellis v. Bray is founded), overlooked the distinction between 
common-law contracts and contracts under the Statute of Frauds, in respect 
to the admission of parol evidence. Judge Gantt also says ‘‘ this court has 
since approved my views on several occasions.” I am glad to have my opinion 
thus authoritatively approved. 


IRVING BROWNE, 
Bur FALo, Dec, 26, 1896. 


1 112 Mo, 519. 3 78 Mo. 391. 
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BOOK REVIEWS. 


BULING Cases. VOL. IX.— Ruling Cases. Arranged, Annotated and Edited by Roprar 
OAMPBELL, M. A., of Lincoln’s Inn, Barrister-at-Law, Advocate of the Scotch Bar, and 
late Fellow of Trinity Hall, Cambridge, Assisted by other members of the Bar. With 
American Notes by IRVING BRowNE, formerly editor of the American Reports and the 
Albany Law Journal. Vol. IX. Defamation — Dramativ and Musical Copyright. London: 
Stevens and Sons, limited. Boston, U. 8. A.: The Boston Book Co., Law Publishers and 
Booksellers. 1896. 

This volume opens with seventeen cases, which, with notes to the same, 
occupy about two hundred pages, upon the interesting topic of Libel and 
Slander. The subject is divided into nine sections: Distinction between Libel 
and Slander; Publication; Privilege; Pleadings and Evidence in support of 
Action; Defense and Justification; Province of Judge and Jury; Slander of 
Goods of Rival Trader; Slander of Title; Criminal Proceedings. 

The notes refer to many cases and present a good summary of the law of the 
subject. Some of them are quite long; as for instance the notes to the section 
upon Privilege occupy sixteen pages, which are about equally divided between 
the English and American editors. 

The subject of Demurrage which is of interest to the Admiralty lawyer, is 
presented in eighty pages of cases and notes. 

The title Deposit means deposit of property for safe-keeping, and the rule is 
stated that one receiving such a deposit gratuitously is not responsible for any 
higher degree of care than a prudent man would take of his own property. 
The rule is supported by a note of one page by the English editor and a note of 
three pages by Mr. Browne. 

Descent and Detinue are titles of a few pages each which are largely taken up 
by notes. 

Devastavit, or waste of assets by an executor or administrator through his 
negligence, is a short title with ample notes by the editors. 

Deviation from the true course of an insured voyage occupies seventy pages 
and the notes of both editors are full and adequate. 

Dilapidations is a title of nearly a hundred pages with fourteen leading cases, 
The first case relating to Dilapidations ecclesiastical is without interest in this 
country; but the other cases and notes relating to the liability of tenants for 
years, for life, in tail and mortgages in possession, to keep the property in 
repair are of a very practical nature. 

Discovery is an equitable remedy that is nearly obsolete in this country, 
though some of the principles of this title have been adopted in other equitable 
proceedings. 

Distress is not obsolete, unfortunately. It is illustrated in ten leading cases 
and several ample notes. 

Distribution is a short title. 

Dog is a title consisting almost wholly of an interesting note by the genial 
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American editor, who seems to have a liking for all well-mannered animals. 
He says that ‘‘on the whole, the dog is much less tenderly treated by the judi- 
ciary of this country than in England. * * * The law looks tenderly on 
women and children who meddle with dogs. So it was held not conclusively 
negligent when an infant of thirteen struck a dog;' or meddled with a whip ina 
yehicle in charge of which the dog was left;? and when a woman spoke to a dog 
without an introduction ;* or offered one candy.’’* 

Domicil, which is something every one wants, is treated in a hundred and 
twenty pages with full notes of the English and American law. 

Donatio Mortis Causa is an interesting title with a good note by Mr. Browne 
referring to the American cases. 

Dramatic and Musical Copyright is the last title in this volume, and is of 
limited interest to the profession in general, though of special interest toa few. 

This volume contains nine hundred and thirty-eight pages in all. There are 
cited about fifteen hundred English and nine hundred American cases. The 
editorial work is kept up to the standard of the earlier volumes, if it is not 
higher. It, at any rate, seems to be all that could be asked for. The volumes 
of this series are beautifully printed on excellent paper by the University Press 
at Cambridge, Massachusetts. 


OHIO STATE BAR ASSOCIATION REPORTS. Vol. XVIL. Proceedings of the Annual Meeting 
of the Association held at Pat-In-Bay, July 15, 16 and 17, 1896. Constitution, By-Laws, 
List of Officers, Members, etc. Columbus, Ohio: The Berlin Printing Company. 1896. 
pp. 252. 


This association has upwards of four hundred members, and the secretary 


says it is much more of an influential factor in the State than is generally 
believed; and he enumerates as recent practical results of movements inaugu- 
rated and promoted by the association: ‘ The extension of the course of study 
for admission to the bar; the enlargement of the State House to provide facil- . 
ities for the Supreme Court; the adoption of the Torren’s System of Real Estate 
Records.”” The address of Hon. John F. Follett, Senior Vice-President acting 
in place of John J. Wall, Esq., the President, on account of his illness, was 
upon The Judiciary with special reference to Ohio. We quote one paragraph: 
“No State in the Union can be more justly proud of her Supreme Court for 
the great learning and ability of its members and for the correctness and legal 
profundity of its opinions than the State of Massachusetts. With only about 
three-fifths the population of Ohio, the State of Massachusetts has seven judges 
of the Supreme Court, who are appointed during good behavior and receive 
salaries of $6,000 each, except the chief justice, whose salary is $6,500, and are 
each allowed $500 annually for traveling expenses. They are not required to 
bow the knee to the political boss, nor pay campaign assessments to obtain 
their seats, and once obtained they are not required to do the bidding of any 
one in order to retain their positions. We may never be able to depart from 
the elective sytsem in the selection of our judges of the Supreme Court, but 


we ought to be able to greatly improve upon that system as it now exists in 
this State.” 


1 Plumley v. Birge, 124 Mass. 57. 3 Searles v. Ladd, 123 Mass. 580. 
a v. Dodge, 38 Wis. 300, 20 Am. # Lynch v. McNally, 73 New York, 847. 
. 6 


q 

‘ 


144 


31 AMERICAN LAW REVIEW, 


Hon. George K. Nash delivered an interesting address upon the “ Life ang 
Character of Judge Allen G. Thurman. 

Hon. John Randolph Tucker of Virginia delivered a learned address on “ The 
Constitution of the United States — The Best Product of Political Science for 
the Security to Man.’? The subject is one upon which Mr. Tucker has be. 
stowed much thought and he spoke with marked force. 

James P. Wilson, Esq., read a paper upon the Choice of the Forum in which 
he chiefly discussed the interesting question, where and under what law 
should actions for personal injury, arising from negligence, be tried. He 
says: ‘*Ohio is a good place to bring a damage suit.’’ 

The volume closes with memorials of several deceased members. 


POLLOCK’S FIRST BOOK OF JURISPRUDENCE.—A First Book of Jurisprudence, for 
students of the Common Law, by Sir FREDREICK POLLOCK, Bart., Corpus Christi 
Professor of Jurisprudence at the University of Oxford, etc., etc. Macmillan & Oo., 
London and New York. 1896. 12mo, pp. xvi, 34S. 

This volume is not intended as a treaties on jurisprudence; ‘* it is addressed 
to readers who have laid the foundation of a liberal education and are begin- 
ning the special study of law.’? It comprises two parts, one dealing with 
“Some General Legal Notions,’ the other with “‘ Legal Authorities and their 
Use.”” The chapter headings of the first part are: The Nature and Meaning of 
Law; Justice According to Law; The Subject-matter of Law; Divisions of 
Law; Persons; Things, Events and Acts; Relation of Persons to Things, 
(including) Possession and Ownership; Claims of Persons on Persons, (includ- 
ing) Relation of Obligations to Property. The chapter headings of the second 
part (a trifle more than a third of the book) are: The Express Forms of Law; 
The Sources of English Law; Sovereignty in English Law; Custom in 
English Law; Law Reports; Case-Law and Precedents; Ancient and Modern 
Statutes. 

The first part deals, as the headings will indicate, with the material which 
we are fond of speaking of as ‘‘ jurisprudence; ’’ though the combination of 
the two parts in one volume and the use of English illustrations in the first 
part are intended, as the author neatly puts it, “‘as a protest against the habit 
of regarding ‘jurisprudence’ as something associated with a little knowledge 
of the laws of every country but one’s own.’”? Of the material in this part there 
is here no space to speak in detail. The learned and witty editor of the Law 
Quarterly Review is always suggestive and keen, and his utterances in this his 
new field of work are of the greatest interest to the profession. His presenta- 
tion of the fundamental notions of jurisprudence is in many respects novel; 
and although his treatment is here necessarily elementary and incomplete, it 
takes its place with the few weighty contributions of Anglo-American writers 
to this subject. So far as concerns the avowed purpose of the present volume, 
however, we confess to a very small trust in the usefulness of the first part of 
the work, an opinion founded on the general inutility of any study of the ab- 
stract notions of jurisprudence by the beginner, whether they are disguised 
under the name of “‘ jurisprudence,”’ or of ‘‘ elementary law,’’ or of any other 
name. The orthodox method of the study of the law, to be sure —if we may 
concede to be orthodox a practice followed by the greater number of our law 
schools, is to take the beginner through a course of “ elementary law,” the 
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material of which includes the necessarily general notions, law, right, acts, 
persons, things, etc., as well as the abstract and general aspects of those doc- 
trines, agency, contract, ownership, etc., which find concrete application in 
judicial decisions. For dealing with these general notions we believe that the 
beginner is quite incompetent, and for occupying his time profitably we believe 
that such a course or book is useless. He is incompetent, because he cannot 
appreciate the difficulties and the arguments that have led to the generaliza- 
tions he deals with, and because he has as yet no notion of the concrete situa- 
tions in which alone the generalizations have real significance. He cannot, for 
example, see the bearing of the discussion in the present book (page 45) on 
the “external standard” of conduct, until he is familiar with the doctrines of 
“acting at peril,’? the reasonable-man standard in negligence, etc., and with 
the various confused forms in which courts have struggled to express or de- 
clined to accept the underlying.notion which is the subject of the abstract dis- 
cussion in the book. Such work, moreover, is for the beginner useless, because 
it leaves him usually with a mere mass of words and uncomprehended general- 
ties; and it is perhaps worse than useless so far as, in the absence of a mature 
power of criticism, it obliges him to be content with the results of his author 
or lecturer in the shape of dogmas to be memorized, and thus stunts that 
faculty of independent and versatile judgment which is the particular crown of 
the Anglo-American lawyer, and which ought to be cultivated in him at the 
earliest possible moment. The work has simply to be done over again at the 
end of his course, when he takes up the study of jurisprudence, well-equipped 
with the data which the jurist himself has all along assumed to build upon, and 
matured by training into a more or less independent and competent critic of 
legal notions. In short, the only proper place for such a study is at the end of 
a course of legal training; and at that point it may quite as well deal with the 
subject in its most advanced form. 

This is not saying that the beginner should not be helped at the very outset 
by some mapping out of the general grouping of the subjects before him, some 
explanation of the reason why there are such different subjects as Contracts, 
Property, etc., for him to take up; but this comes as a mere concession to his 
helpless situation, not a distinct contribution to his knowledge; it can be done 
in two or three lectures, and more or less concretely, and is a very different 
thing from leading him through an entire course or book of legal explanations 
and discussions which, the more elementary they appear to us, are apt to be 
the more meaningless to him. After all, a good deal of our error seems to 
rest on a purely verbal fallacy; for though “elementary ’”’ things are usually 
both fundamental (in the science) and easy (for our comprehension), they may 
be the one without being the other; and in some departments, notably law 
and mathematics, the fundamental assumptions of the science are precisely 
those which we can most profitably postpone for ultimate study. 

The second part of the volume serves a very different purpose. Some such 
material as this ought to be laid before the student at the earliest moment of 
his course, —just as the student of bookkeeping needs to know at the outset 
the difference between cash book, journal, and ledger; and yet this necessary 
material is just that to which least attention is given in the books of so-called 
“elementary law.’? In the chapters in the first volume of Chancellor Kent’s 
Commentaries, and in one or two books such as Professor Wambaugh’s Study 
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of Cases, different parts of this material are to be found; but the exposition of 
Sir F. Pollock is in some respects preferable, and is in any case a valuable 
addition to the available aids of this sort. 


J. H.W. 


THE WoRKS OF JAMES WILSON, Associate Justice of the Supreme Court of the United 
States, and Professor of Law in the College of Philadelphia. Being his Public Dig. 
courses upon Jurisprudence and Political Science, including Lectures as Professor of 
Law, 1790-2, Edited by JAMES DEWITT ANDREWS. 2 Vols. Callaghan & Co., Chicago, 


1896. 

The name of James Wilson is almost unknown to the present generation, 
His merits have received generous recognition at the hands of writers on the 
Constitutional History of the United States; but his popular fame has been 
eclipsed by that of many of his contemporaries, who were immeasurably his 
inferiorsin learning andinfluence. It is undoubtedly true that Wilson was one 
of the great creative influences of the period when this government was formed, 
and was recognized as such by his own generation. But his early death 
removed him from the political arena, and new men and new events soon 
occupied the public mind. Some of his leading contemporaries in the Consti- 
tutional Convention remained in active life for a generation after Wilson had 
passed away, and gathered around them a following, who were interested in 
extending and recording the fame of their leaders. But Wilson found no 
biographer until he had been almost forgotten by the general public. 

The fame of Wilson was very great in his own day. Washington called him 
*‘as bold, candid and honest a member as was in the Convention.”? Mr. Cur- 
tis in his Constitutional History names Washington, Hamilton, Madison, 
Franklin, King, Pinckney, Wilson and Randolph, as “ the mostimportant mem- 
bers of the convention, and those who exercised the highest influence upon its 
decisions.’”? Wilson he calls a “ wise, excellent and able man, * * * one 
of the first jurists of America during the latter part of the last century.” He 
says of his work in the Pennsylvania Convention: ‘‘ His speech in that body is 
one of the most comprehensive and luminous commentaries on the constitu- 
tion that has come down to us from that period. It drew from Washington a 
high encomium, and it gained the vote of Pennsylvania for the new govern- 
ment against the captivating and ingenious objections of its opponents.” 

Not even Hamilton was more thoroughly imbued with the desire fora strong, 
efficient system of government. And yet, in the days of the triumph of the 
idea of nationality, no popular fame has come to its early advocate and cham- 
pion. A recent writer, whose theories belong to the ante-bellum period, centers 
his criticism upon Wilson and says: ‘‘ His ought now, of all names, to be 
the most revered; for Story, Webster, Lincoln and all the lesser lights have 
done no more than reiterate his assertions, accept his premises, and repeat 
his language.’ ! 

Professor Bryce refers to the fact that Wilson was the first American states- 
man to recognize the true nature of the English constitution, and calls him 
*‘ one of the luminaries of his time, to whom subsequent generations of Amer- 
icans have failed to do justice.” He places him “in the front rank of the 


political thinkers of his age,’’ and classes him with Hamilton in intellect and 
influence. 


1 Clauson, Seven Conventions, p. 38. 
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The recent publication of a new edition of the works of Mr. Justice Wilson 
has called attention to his early reputation, and will probably tend to fix his 
place in American history. 

Wilson was a native of Scotland, born September 14th, 1742, educated at 
Glasgow, St. Andrews’ and Edinburg. His early education, like that of so 
many of the early American statesmen, was of the best. He was distinguished 
by his knowledge of the classics, and his familiarity with history. At the age 
of twenty-one he emigrated to New York, but soon after settled at Philadelphia, 
and became a tutor in the College of Philadelphia. He studied law in the 
office of that other almost forgotten revolutionary worthy, John Dickinson, 
and after brief periods of practice at Reading, Carlisle, und Annapolis, became 
a member of the Philadelphia bar. Here he rose to distinction, and became 
famous a8 an advocate. Washington sent his nephew from Virginia to become 
a student in the office of the famous lawyer. The mob stormed his house 
because he had courageously braved public opinion, and defended certain 
patriots ‘* persecuted ’’ in the courts, for violating the laws. 

Such a man, as a matter of course, became active in the contest between the 
colonies and the mother country. He became a member of the Continental 
Congress, and served six years in that body prior to the meeting of the con- 
vention in 1787. He was active and efficient, and saw with a clearness of 
vision that was remarkable, the true legal basis of the position of the colonies. 
Like Hamilton, Wilson was of foreign birth, and thus free from that exagger- 
ated respect and affection for a particular colony, which rendered many other 
strong men more or less inefficient in the work of creating a national govern- 
ment. He early developed the idea of nationality, and contended that the con- 
test with Great Britain was being carried on by one united community, 
consisting of the people of the thirteen colonies. 

Wilson’s reputation as an advocate and orator was very great. But his 
permanent fame must rest upon his work as a member of the Constitutional 
Convention, and of the Pennsylvania Convention called to ratify the results of 
its deliberations. 

After the new Constitution went into effect, he became a member of the Fed- 
eralist party. President Washington, recognizing his merits as a lawyer, 
appointed him a Justice of the Supreme Court of the United States. Asa 
member of this body his record is creditable, although his term of service was 
too short to admit of his establishing any great judicial reputation. It is 
doubtful whether Wilson had the qualities of a great judge. He wasa states- 
man and a political philosopher of the first rank, and was the first American 
who was entitled to be called a jurist. His decision in Griswold v. Georgia is 
the work of a statesman and political philosopher, but in my judgment does 
not compare in lawyer-like qualities with the dissenting opinion delivered by 
Mr. Justice Iredell, in the same case. 

In 1790 the law department of the college of Philadelphia was established, 
and Wilson was elected the first professor. The first course of lectures to 
students of law ever delivered in an American law school was delivered during 
the winter of 1790-1 under auspices the most favorable. They seem to have 
been attended by about everyone of importance in the capital, from President 
Washington to ‘‘ citizens of mark and influence.” 

The course was continued throughout the winters of 1790, 1791-2, but as 
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never completed. After the union of the College of Philadelphia with the 
University of Pennsylvania, a law professorship was created in the new institu. 
tion, and Justice Wilson elected to the position. Various causes, however, 
contributed to the abandonment of the project. It is probable that the antici. 
pations of the public had been raised too high, and that the number of studentg 
proved inadequate to the financial success of the enterprise. It is interesting 
to note that Wilson placed a very high value upon his services, and was in the 
habit of charging a much larger sum for the privileges of a student in his office 
than other prominent members of the bar. Doubtless at his instigation the 
trustees of the college passed a resolution to the effect that each student who 
attended his lectures, should not be required to pay over ten guineas, 

The labors of the Supreme Court were not burdensome, and Wilson found 
time to prepare his lectures for publication. In 1791 he was selected by the 
Assembly of Pennsylvania to revise and digest the laws of the commonwealth; 
but the consent of both branches of the legislature had not been obtained, and 
when it became necessary to provide money to pay the expenses of the enter. 
prise, it was not forthcoming, and the project had to be abandoned. 

At the time of his death Wilson had in course of preparation commentaries on 
the Constitution of the United States and of Pennsylvania, and a report of the 
Criminal Law, all of which were unfinished. 

When Wilson became a member of the Constitutional Convention his mind 
had reached its maturity. He was one of the ripest scholars and deepest 
political thinkers of the day. He entered the convention with the clearly defined 
purpose of contributing to the creation of a government which should be truly 
national in its objects and its powers. The same writer quoted above says: 
** Wilson, the earliest of those who contended that United States does not 
mean States united, and that union does mean a nation, was a man of great 
capacity. He had a fixed idea, proof against facts, and even his own inconsist- 
ency. During the belief in witchcraft, ‘possessed’? was the word used to 
express the demon influence beyond control, when once accepted. He was 
possessed by the idea thatthe states were, or should be considered politically, 
as imaginary beings, jure divino rulers, as realities.’ 

The old confederation was a Federal league, and the people had elected dele- 
gates charged with the duty of revising and amending the articles of confed- 
eration. But Wilson and his associates boldly assumed the responsibility of 
violating their instructions for the good of the country. Assuming that “a 
national government should be established, consisting of a supreme legislative, 
executive and judiciary,” they devoted all their great powers to the task of 
reconciling conflicting views and interests, and creating such a government. 
Their opponents started with the assumption that ‘‘ every human being is born 
with a Pope in his belly,” and struggled for a system which would so scatter 
power as to reduce the danger of usurpation of power to a minimum. 

In the debates upon the great primary question which engaged the attention 
of the convention, Wilson planted himself squarely upon the principle of confi- 
dence in the people. Democracy was then in its infancy, and wise men doubted 
the policy of trusting the people with full powers of government. “The 
people do not want virtue,” said Gerry, *‘ but they are deceived by pretended 
patriots.” Sherman thought that the people “‘ should have as little to do as 
may be with the government. They want information and are liable to be 
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misled.” But Wilson with broader wisdom replied: ‘‘ Without the confidence 
of the people no government, least of all a republican government, can sub- 
sist.” Replying to Pinckney’s attempt to have the election of the members of 
the Lower House taken from the people and vested in the legislature, he said; 
“ Vigorous authority should flow immediately from the source of all legitimate 
authority, the people * * * Representation should be an exact transcript 
of the whole society. It is made necessary only because it is impossible for 
the people to act-collectively.”” Later he said, ‘ The election of the first branch 
by the people is not the corner-stone only, but the foundation of the fabric.” 

On Dickinson’s motion that the members of the Senate should be elected by 
the State legislatures, Wilson said; ‘‘ The States are in no danger of being 
devoured by the national government; I wish to keep them from devouring 
the national government. Their existence is made essential by the great 
extent of our country. Iam for the election of the second branch by the peo- 
ple in large districts, subdividing the district only for the accommodation of 
voters.” 

The preliminary resolutions of Randolph provided for a national judiciary to 
be composed of a Supreme and one or more inferior courts. After this had 
been adopted, Rutledge sought to have the motion reconsidered, and a pro- 
vision inserted abolishing the inferior courts, in order that causes should first 
be heard in the State courts. This was opposed by Dickinson, Madison and 
Wilson, who succeeded in leaving the question of the creation of inferior 
courts to the legislature. 

In line with the general idea of securing a strong national government, 
Wilson advocated the appointment of judges by the executive instead of by the 
legislature, as provided for by the Virginia plan. 

With reference to the election of the executive, Wilson said: ‘* Chimerical 
as it may appear in theory, I am for election by the people. Experience in 
New York and Massachusetts shows that the election of the first magistrate 
by the people is both a convenient and a successful mode. The object of the 
choice in such cases must be persons whose merits have general recognition.”’ 
He also favored a single executive, recognizing the truth since so well ex- 
pressed by Mr. Froude, that “‘in a committee you get the united folly, not the 
united wisdom of the whole.’ ‘ Unity in the executive,” said Wilson, ‘‘ will 
rather be the best safeguard against tyranny.”’ * * * ‘Executive ques- 
tions have many sides, and of three members no two might agree.” Of the 
proposed executive council, he said: ‘“‘ A council oftener covers malpractice 
than prevents it.’’ 

Space will not permit a full review of Wilson’s work in the Constitutional 
Convention. It should, however, be noted that he fully recognized the fact 
that the ultimate control over legislation would rest with the judiciary; and 
expected the courts to exercise the power of declaring statutes unconstitu- 
tional. A careful study will show that he was closely identified with whatever 
is most characteristic of the system created. The opinions expressed and the 
influence exerted, fully justifies the high praise of Washington and other con- 
temporaries and of such great constitutional writers as Curtis and Bancroft. 

The first edition of Wilson’s works was published a few years after his 
death, under the editorial supervision of his son. But for some reason his 
merits have been lost sight of by the general public, and are known only to 
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historical students, and to lawyers who have an unprofessional taste for 


“‘origins.”” This new edition is creditable to the editor and the publishers, 
and will do much toward reviving interest in a long neglected historical charac. 
ter. The editorial work is admirably done. The notes are learned, yet con. 
cise, and are not so numerous as to overburden the text. 

The first volume contains the portions of the lectures actually delivered, 
with an appendix containing the famous speech delivered at the Constitutional 
Convention of Pennsylvania, and the no less remarkable argument on the 
power of the confederacy to incorporate the Bank of North America. It hag 
been said that this speech in the Pennsylvania convention was the efficient 
cause of the adoption of the constitution by that body. 

In the argument on the constitutionality of the Bank of North America, Wil- 


‘son anticipated the arguments subsequently used in the line of great constitu. 


tional decisions ending with the legal tender cases. The bank was incor- 
porated by the Congress of the Confederation in 1782. The question of its 
constitutionality being raised, Wilson published a pamphlet in which he 
developed the doctrine of implied power. But little has been added to his 
argument. It rested upon the two propositions: (1) For many purposes the 
United States are to be considered as oné undivided, independent nation; and 
is possessed of all the rights and powers and properties by the law of nations 
inherent in sucha nation. (2) Whenever an object occurs to the direction of 
which no particular State is competent, the management of it must of neces- 
sity belong to the United States in Congress assembled. Such being the charac. 
ter of the general government, it is, to quote the language of Mr. Justice Brad- 
ley, a “ self-evident proposition that it is invested with these inherent and 
these implied powers, which at the time of the adoption of the constitution 
were considered to belong to every government as such, and as being essential 
to the exercise of its functions.”’ 

Wilson was probably the first to call attention to the fact that Blackstone’s 
definition of law (as that which is prescribed by a superior, and which the 
inferior is bound to obey), is inconsistent with the theories of law and govern- 
ment, which are at the foundation of the American State. He denounced 
Blackstone as a logical enemy to republicanism, and his idea of law as con- 
taining the germ of divine right, —‘‘a prerogative imperiously attempted to 
be established — of princes arbitrarily to rule; and of the corresponding obliga- 
tion — a servitude tyrannically attempted to be imposed — on the people, 
implicitly to obey.” 

Blackstone’s system knew not the people, while Wilson bases his political 
and legal philosophy upon the simple principle that the supreme or sovereign 
power resides in the people at large, who retain the right to abolish, alter or 
amend their constitution at any time and in any manner they deem expedient. 
This principle Blackstone pronounced a political chimera, existing only in the 
minds of theorists. But notwithstanding this, Blackstone’s Commentaries 
became the foundation of legal education in America, while Wilson’s lectures 
were forgotten. 

The lectures treat of (1) The Law of Obligations; (2) The Law of Nature; 
(3) The Law of Nations; (4) Municipal Law; (5) Man as an Individual 
Abstractly Considered; (6) Man as a Member of Society; (7) Man as a Mem- 
ber of a Federation; (8) Man the Individual, as a Member of the Common- 
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wealth of Nations; (9) Of Government; (10) Comparison of the Constitution 
of the United States with that of Great Britain; (11) Of the Common Law; 
(12) Of the Nature and Philosophy of Evidence. 

The second volume contains Parts Two and Three and an Appendix. In Part 
Two are discussed: (1) National and State Courts; (2) The Legislative 
Department; (3) The Executive Department; (4) The Judicial Department, 
Nature of Judicial Power; (5) Nature and Constitution of Courts; (6) Judges; 
(7) Juries; (8) Sheriffs and Coroners; (9) Attorneys and Counselors; (10) 
Constables; (11) Corporations; (12) Citizens and Aliens; (13) Natural Rights 
of Individuals. 

Part Three treats of Crimes, the means of preventing offenses and bringing 
to trial and punishing offenders. The Appendix contains learned papers on 
the History of Property; the Nature and Extent of Legislative Authority; and 
the speech in the legislature of Pennsylvania, delivered in January, 1775. 

The lectures, as a whole, are very learned and fully justify Wilson’s title to 
be called the most eminent American jurist of his day. 


CuHARLEs B. ELLIOTT. 
MINNEAPOLIS. 


RIVIER ON THE LAW OF NATIONS.— Principes Du Droit Des Gens, par ALPHONSE RIVIER, 
Consul Général de la Confédération Suisse: Professeur & |’Université de Bruxelles; 
Professeur Honoraire & l'Université de Lausanne. Paris: Librairie Nouvelle de Droit 
et de Jurisprudence. Authur Rousseau, Editeur. 14 Rue Soufflot et Rue Toullier, 13. 
1896. 2 Volumes. pp. 566et501. Prix, 25 Francs. 


This is what may be justly called a monumental work on International Law, 
written by a master in that high science. The author is a profound scholar, 


and a diplomat of considerable distinction in Europe. The esprit of the treatise 
is admirably combined of philosophic and practical; and the principles which 
are so clearly exposed, are fortified in every instance by the exemplification of 
every considerable case in diplomatic annals, such as treaties and State papers, 
where the priuciple stated has found practical application. The accepted tenets 
of the Law of Nations are asserted with a sort of pragmatic sanction, to use 
the term. Indeed, this is the professed purpose of the writer, to speak as “a 
mao having authority,’? of the important branch of law treated. This he 
states in his preface, saying: ‘‘ It is the ambition of this work to address itself 
particularly to political men, to diplomatists, to the members of governments 
and of parliaments; in fine, to all persons who occupy themselves in public 
affairs, and especially with international relations. My aim is less to foresee 
the innumerable questions which arise in practice or are debated in theory, 
than it is in a general way to solve them by means of the principles of law. I 
have endeavored to unravel these principles, to show the relations between 
them, their origin, the reasons for them. I have almost entirely abstained 
from polemics, but have set out what I hold to be assuredly the law, with my 
reasons; and only mention divergent opinions by way of exception.”’ 

There is a wealth of high conceptions regarding the law of nations, 
its nature and its sanctions. Small reference, within the limits of such a 
sketch, can be made to many points; but I shall quote a notable passage 
on the sanction of international law, which is much in advance of nearly 
every publicist, even of Lord Russell in his Saratoga speech, and is close 
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te the ideal of the future. Our author says: “The law of nations ig 9 
system of positive law, founded not upon simple abstractions, but upon facts, 
They are not principles of morals, nor of philosophy, nor of politics, They 
are veritable juridical principles, recognized as such, and consequently as 
obligatory, by the common conscience of the States which form the Society of 
Nations.’’ And he adds: “In the science and the literature of the law of 
“nations, the positivist tendency is a realistic tendency, seeking above all to 
establish this law materially and effectively in vigor, and recognizing its char. 
acter as a veritable system of law, and consequently obligatory.’’ He declares 
that ‘‘ the law of nations is a positive law because the States wish it to beso, 
They recognize its obligatory force,—they proclaim it. No State, in any 
official act of our times, has ever dared to declare that it did not consider itself 
bound by the law of nations and its precepts.” 

I will make a few short quotations of his statement of the law bearing on 
several matters of present interest to the public. In an anterior article in this 
issue, I have cited our author on the subjects of belligerency and recognition. 
Of the Monroe doctrine he treats rather charily, introducing the matter by 
saying that “the intervention policy of the Holy Alliance provoked an impor- 
tant declaration from the fifth President of ‘the United States, James Monroe, 
in his presidential message of September 2 (sic), 1823.”’ He attributes the 
authorship of the doctrine to Mr. Adams, saying that Mr. Monroe “ had his mes- 
sage of 1828 prepared (jit rediger, as he says) by the Secretary of State, John 
Quincy Adams.”’ He then sets outa translation into French of the material 
parts of the message containing the Doctrine, and sums it up thus: ‘ Accord- 
ing to this declaration, the United States would not interfere in the affairs of 
European nations which had colonies in America; but they would no longer 


allow new States, recognized by them as independent, to be the butt of European ~ 


attacks, and they would resist all interference of Europe on the American con- 
tinent.’’ And he says: ‘* The Monroe Doctrine is a maxim or rule of conduct 
which had, in its origin, no value other than as an opinion or personal resolu- 
tion of its responsible author, enounced in some sort ex cathedra. The success- 
ers of James Monroe have abided by it. * * * But it has never been made 
the object of a convention, to which the non-American States have consented. 
It goes without saying that it would not have any sort of obligatory force upon 
Europe. Its principle is not at all part of the principles of the law of nations. 
The pretension made more than once by the United States to impose it more or 
less upon the European States, is bare of all judicial foundation. * * * 
What is called the Monroe Doctrine to-day is in reality the affirmation of a 
permanent pretension of the United States to intervene in the affairs of all the 
other States of America.”’ 

On the question of Extradition, there is a remark that places the matter in a 
light which is new and not generally accepted; though no doubt, with proper 
exceptions, it is true and will become of more general acceptance. He says: 
“The obligation of extradition exists independently of all treaty agreements, 
between States of equal civilization, members of the international commun- 
ity. * * * This principle is te-day more and more generally recognized, at 
least in theory. This recognition is of recent date; it supposes at once the 
existence of the juridical community among the States, the clear perception 
of this community, and an absolute mutual confidence. * * * The ancient 
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rule not to deliver except in virtue of treaties is followed in Holland, England, 
the United States, France and Belgium; while Germany, Austria, Hungary and 
Switzerland observe the modern and more liberal practice.” 

The work treats exhaustively, in a perspicuous and pleasing style, every 
phase of the law of nations, as at present accepted. The notes give ample 
references to a select number of the most authoritative writers on the subject- 
matter; and the text is peculiarly rich-in historic and diplomatic illustration 
of the principles stated, including citations and extracts from nearly every 
treaty of modern times. The customs, language and etiquette of diplomats 
and negotiations are treated interestingly; and, in fine, whatever is of authority 
or acceptance in the broad field of international relations is admirably treated 
in these volumes. It seems a pity that so valuable a work should be a sealed 
pook to most American readers, being in a strange idiom; though ina language 
which for culture, politesse and expressibility is the chosen medium of the 
public affairs and the social intercourse of the cosmopolite world 

JOSEPH WHELESS. 


MoRTUARY Law, by SIDNEY PERLEY, of the Massachusetts Bar. Author of “ The Law of 
Interest,” “‘ Massachusetts Adjudicated Forms,” etc. Boston. Published by George B. 
Reed, Law Publisher. 1896. Largel2mo. Law sheep. 220 pages. Price, $3.00. - 


This is a new title for a law book, and undoubtedly the first thought that the 
title will suggest in the minds of most readers will be, how did the author find 
cases enough in the reports to make a book of? Turning to the table of cases 
they will find, however, that four hundred or more cases are cited, and many 
of them are cited several times, and looking through the book they will find 
that nearly all of the cases are quite recent, as the dates of the decisions annexed 
tothe citations show. The decisions, moreover, are nearly all American. This 
shows that the subject is of importance, and is of growing importance. 

The author seems to have investigated every division and subdivision of 
which the subject is capable. There are thirty chapters in all. The first half 
of them, speaking in general, relate to the last sickness, death, inquest, custody 
and disposition of bodies, undertakers, funerals, funeral expenses, monuments, 
permits for transportation, burial and exhumation. Then there are fifteen 
chapters relating to cemeteries, the various kinds, the prohibition of their 
establishment and use, the acquirement of lands for, rules and regulations 
affecting, taxing, sale, mortgage and partition of the property, the care and 
conduct of them, the rights and liabilities of lot owners, and the abolition and 
abandonment of cemeteries are also considered as nuisances and as charities, 
Replevin and larceny are not forgotten in this connection. Finally we are told 
what courts have jurisdiction of these cheerful matters. 


What suits may come 
When you have shufiled off this mortal coil 
Must give us pause. 


Perhaps by knowing the law we may avoid some of these; and our represent- 
atives and their legal advisers, knowing the law, may avoid others, and secure 
for us by good title a few square feet of earth; or the final rest may be made 
more secure by fire and an immediate entrance into nature’s healthy elements. 
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CURTIS ON JURISDICTION OF THE UNITED STATES COURTS, SECOND EDITION.— Joris. 
diction, Practice, and Peculiar Jurisprudence of the Courts of the United States, By 
BENJAMIN RoBppins Curtis, LL.D. Second Edition, Revised and enlarged by HEnry 
CHILDS MERWIN, author of “ The Patentability of Inventions;” Edition of « Merwin 
on Equity and Equity Pleading,” and Lecturer in the Law School of Boston University, 
Boston: Little, Brown, and Company. 1896. 12mo. Cloth, $2.50 net; Law Sheep, $3.00 
net. pp. 341. 

Mr. Merwin in his Preface says: “* The changes in the Statutory Law of the 
Federal courts have been so great since the first edition of this book was pub- 
lished, that I have been obliged to omit a small part of it, and to add several 
new chapters and many new paragraphs. But my object has been—TI need 
hardly say —to meddle as little as possible with the work of so great a lawyer 
and such a master of legal style as Judge Curtis. The notes to the first 
edition — with one or two exceptions—were added by the editors of that 
edition. Most of them have been preserved in the present edition, and the 
new notes are inclosed in brackets. And so as to the text; — my additions 
are inclosed in brackets, and all that part of it not so inclosed is the work of 
Judge Curtis, entirely unaltered.” 

It is now highly important that this work of a great judge, who knew more 
about the subject he lectured upon than any other man, should in a new 
edition be brought into harmony with the great changes made in the juris- 
diction of the Federal courts by the creation of the Circuit Courts of Appeal; 
and also that the decisions affecting the jurisdiction of the Federal courts 
during the past sixteen years, which are many, should be noted. This work 
has been admirably done by Mr. Merwin, who was prepared for his task by 
much experience as a writer, as well as much learning as a lawyer. The addi- 
tions he was obliged to make are both large and important and they are made 
with excellent good judgment. The work now presents the jurisdiction, prac- 
tice and jurisprudence of the United States courts as it is to-day; and for 
students’ use there is nothing else on the subject. 


HOWE’S STUDIES IN CIVIL Law.~— Studies in the Civil Law and Its Relations to the Law 
of England and America. By WILLIAM Wirt HOWE, of the Bar of New Orleans, some- 
time a Justice of the Supreme Court of Louisiana, and W. L. Storrs, Professor of 
Municipal Law in Yale University for the year 1894. Boston: Little, Brown and Com- 
pany. 12mo. Cloth, $2.50 net; Law Sheep, $3.00 net. pp. 340. 

These lectures present the history and principles of the civil law in a con- 
densed, but attractive form. The civil law has remained a sealed book to most 
common-law lawyers, in large part, we think, because it has generally been 
offered to them in bulk, as a statute, —the driest of all reading. Most com- 
mon-law lawyers look upon the civil law as something wholly foreign to them, 
and something they care nothing about, and would not know anything about it 
if they could. 

This is much more the case in America, excepting Louisiana, of course, than 
it is in England. There is in general very little appreciation of the extent to 
which the common-law, and particularly our equity jurisprudence, are indebted 
to the civil law for their principles. Judge Story in his works liked to quote 
freely from the civil law, but his readers have generally passed by all the 
learning he presented from this source with a feeling of impatience. The 
practicing lawyer, who did not study the civil law system as a part of his edu- 
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cation, does not want to know anything about it. It should be studied as a 
part of the ground-work of our law. Judge Howe quotes Lord Holt as saying: 
«Jt must be owned that the principles of our law are borrowed from the civil 
law, and therefore grounded on the same reason in many things; and after 
quoting to like effect from Chief Justice Tindal, he says: ‘‘ These two utter- 
ances from the English bench sum up, perhaps, the whole subject. As Lord 
Holt perceived, as a matter of history, many of the leading principles of Eng- 
lish law came from Roman sources. And, as Chief Justice Tindal pointed out, 
while the Roman Law as a system is not binding in England, nor in the common- 
law States of our Union, it is yet a perpetual fountain of juristic wisdom; it 
is a treasure-house of principles as persistently true as the propositions of 
Euclid; and its study as a matter of comparative jurisprudence must be of the 
highest educational value.” 

Judge Howe presents the subject in a most agreeable manner. Those who 
had the good fortune to hear him deliver these lectures must have been inspired 
by his eloquence with a love of the subject. His education and experience 
fitted him to be a teacher in the civil law having a complete mastery of the sub- 
ject. Grounded and learned in the common law, he became a student and 
practitioner of the civil law in Louisiana and administered the law in that 
State as a justice of the Supreme Court. 

We venture to make one suggestion, and that is that the fourteenth lecture, 
that upon Louisiana and Judge Martin, should not be included in the body of 
the book, but should be made a part of the appendix. The lecture relates to 
the history of Louisiana and the biography of Judge Martin. Incidentally it 
accounts for the introduction of the civil law into that State and for its develop- 
mentthere. But the symmetry of the book is marred by giving this lecture the 
place it occupies. 


BIGELOW ON TORTS, SIXTH EDITION.— Elements of the Law of Torts for the Use of 
Students. By MELVILLE M. BIGELOW, Ph. D., LL.D. Sixth Edition. Boston: Little, 
Brown, and Company. 1896. 12mo. Cloth, $2.50 net; Law Sheep, $3.00 net. pp. 416. 
Dr. Bigelow in his preface to this edition says: ‘‘ This work now begins for 

the first time, with a ‘ general doctrine,’ or general theory, of the law of torts. 
What follows — all that has heretofore appeared — is an unfolding of the doc- 
trine as seen in the ‘ Specific Torts’ of the law; the specific torts being classi- 
fied according to what are taken to be the primary forces, or ‘ Elements’ of 
liability, to wit, 1, fraud or malice as means or motive to conduct; 2, intention 
considered without regard to means or motive; 3, negligence.! It must not 
be supposed that the present work is intended to suggest any method of study 
or teaching; it deals only with the rules of law, as the aim of theory in the 
general scheme of relations intended to bind men together in the State.” 

The preliminary statement of the general doctrine of torts is a very impor- 
tant addition to the author’s well-known and much-used book. This is a 
scientific statement in general of the domain of tort, and of the rights that are 
within domain; of the privileges which import a defense from liability for 
torts; of the law as affected by the special relations of persons or by their 


1 “In other words, the question is, what plus fraud or malice; 2, from intention 
and how liability arises, 1, from intention alone; 3, without intention.” 
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incapacity; of legal cause —and contributory fault; of the termination of 
liability; and of the effect of the death of plaintiff or defendant. 

The number of cases cited is largely increased over the number of previong 
editions. 

It is quite superfiuous to speak in general of this work, which is so well 
known and so highly approved everywhere. 


Bump ON FRAUDULENT CONVEYANCES, FOURTH EDITION.— A Treaties upon 

ances made by Debtors to Defraud Creditors. By ORLANDO F. Bump. Revised and 

Enlarged, with References to all American and English Oases, by JAMES MCILvarng 

Gray. Fourth Edition. Washington, D. 0. W. H. Lowdermilk & Co., Law Publishers 

and Booksellers. 1896. 

The principal literary characteristic of the late Mr. Bump was the stating in 
terse language of propositions of law deducible from the cases, without much 
amplification or comment, but with an apt and convenient grouping. His 
works were hence frequently called digests by those who forgot that an accurate 
digest of what the courts have really held is, after all, the most useful 
law book. The present reviser seems to have carried out the plan of the 
lamented author in an excellent manner. In fact, he has done it so well that 
no one can tell, from the appearance of these pages, where Bump ends and Gray 
begins. The work reads smoothly throughout. We have had occasion to 
examine it with reference to several different topics, and have always found 
the cases accurately cited; and we have found cases with the aid of this work 
that we have not been able to find with any other aid. We therefore believe 
that the editor is justified in stating that the citation of authorities is more 
nearly complete than in any other work on this topic. Something more than 
8,000 cases are cited. With a text of little more than 600 pages, this does not 
leave space to give much attention to each case; but it must be remembered 
that, on nearly every topic of the law, the mass of adjudged cases is now so 
great that the most painstaking author can do no more with many of them 
than cite them to the leading propositions which they decide or apply. This 


work is well printed, and we have no hesitation in recommending it to the 
profession. 


WILL ON CIRCUMSTANTIAL EVIDENCE. —A treatise on the Law of Circumstantial Evi- 
dence, illustrated by Numerous Cases. By ARTHUR P. WILL, of the Chicago Bar. 
Philadelphia: T. & J. W. Johnson & Co. 1896, 

The label on the back of this book reads ‘‘ Will’s Circumstantial Evidence.” 
A distinguished lawyer picked up this volume from our table, and said that it 
was one of the best law books that ever was written. He confused it with the 
work of Mr. William Wills, which work the present author has thought it 
wisest to follow in its main divisions, preserving much of what is valuable 
in its scientific discussion concerning the phenomena on which the rules of 
circumstantial evidence are based,—as he states in his preface. To avoid 
this confusion, the publishers should have labeled the book ‘* Will on Circum- 
stantial Evidence.” 

The leading idea of what is called circumstantial evidence is the proof of 
facts by circumstances in the absence of eye-witnesses. If this definition is 
correct, a considerable portion of this treatise does not relate to circumstantial 
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evidence at all. The accused himself is an eye-witness, in the sense of know- 
ing from his memory and conscience whether or not he committed the crime 
with which he is charged. His confessions and admissions therefore form no 
part of that body of evidence which is called circumstantial evidence; and yet 
we have a chapter in this work on confessional evidence. The subject of 
expert or opinion evidence is another branch of the law of evidence which is in 
no sense a branch of what is called circumstantial evidence, and yet there is a 
chapter on that subject in this work; and, as it is but a single chapter ona 
subject on which volumes have been written, it is necessarily incomplete, 
though not without value. The subject of the proof of handwriting by com- 
parison does not seem to be a branch of circumstantial evidence, though it is 
indirect evidence; and yet it is treated of in this work at some length. 

This work, after some preliminary chapters of a general nature, treats of the 
characteristics of circumstantial evidence; presumptions; relative value of 
direct and circumstantial evidence; sources of circumstantial evidence; 
motives to crime; the evidence of the declarations and acts indicative thereof, 
including threats, evidence of previous attempts and other crimes; preparation 
and opportunity for the commission of crime; recent possession of the fruits 
of crime; unexplained appearances of suspicion, and attempts to account for 
them by false representations; the suppression, destruction and fabrication of 
evidence; identification of person; identification of articles of property; verifi- 
cation of dates and time; the presumption of innocence; the credibility of 
testimony; the conduct of the complaining party as giving rise to the presump- 
tion of innocence; the conduct of the accused as raising a presumption of 
innocence; the effect of the absence of apparent motive to commit the crime; 
declarations and threats of the deceased; the explanation of unfavorable cir- 
cumstances; evidence of character; the defense of alibi. Then there are several 
chapters relating to rules of induction specially to be observed in cases of 
circumstantial evidence. These are followed by several chapters relating to 
the proof of the corpus delicti; and the whole work is concluded by four chap- 
ters relating to the force and effect of circumstantial evidence. 

We have looked into this book with sufficient attention to be able to say that 
the text is intelligently written, that the statements therein are apparently 
borne out by the authorities, that the authorities cited by the learned author 
are numerous and many of them recent, and that it is on the whole a good and 
acceptable work on the subject of which it treats. It is well printed. 


AMERICAN STATE REPORTS, VOLS. 49 AND 50.—The American State Reports, Containing 
the Cases of General Value and Authority, Subsequent to those Contained in the 
“American Decisions’”’ and the “ American Reports,” decided in the Courts of Last 
Resort of the Several States. Selected, Reported, and Annotated by A. O. FREEMAN 
and the Associate Editors of the American Decisions. Vols. XLIX and L. San 
Francisco: Batcroft-Whitney Company, Law Publishers and Law Booksellers. 1896. 


The new typographical dress in which these volumes are printed will arrest 
the attention of the reader. The italics and bold-faced type, which in former 
volumes served to facilitate search, have now disappeared, and in the captions 
and so-called sideheads, thin-faced capital letters have taken their place; 
whilst the italics have disappeared from the numerous notes, leaving it like a 
barren California plain in August, when the grass is all dried up. Whetherit be 
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an evidence of the hard times through which we have been passing, or of g 
desire onthe part of the publishers to keep abreast of the times, or a pardonable 


desire on their part to make as large a profit out of their subscribers as pog. 
sible, —it is plain that the linotype has got in its economical work on these two 


last volumes; but whether in the way of improving the dress of the work 
there will perhaps be a difference of opinion. Certainly, the type now used ig 
new and clean, and in this respect the pages look better than did the pages of 
the preceding volumes. If this change is ascribable to three years of hard and 
rigorous times for business men, it is gratifying to know that it is not accom. 
panied with any diminution of editorial care and skill. The same copious 
notes are found as in previous volumes, and these notes are devoted to 
important living questions in the law. Nor has there been any diminution in 
the number of pages. Each volume still carries about 1050 pages. The use- 
fulness of this publication need not be suggested to lawyers who are so 
fortunate as to possess it. Those who are not thus fortunate, if they knew 
what they are missing, would be hankering after it, just as the Pope would 
have been hankering after Father Tom’s poteen, if he had known what it was, 


CHURCH’S DIGEST OF THE AMERICAN STATE REPORTS, FROM VOL. 25 to 48.— A Digest of 
the Decisions of the Courts of Last Resort of the Several States, from the Year 1892 to 
the Year 1896, Contained in the American State Reports, Volume 25 to 48 inclusive, and 
of the Notes therein Contained, to which is Prefixed an Alphabetical Index to the 


Notes. By W. 8. CuurcH. San Francisco: Bancroft-Whitney Company, Law Publish- 
ers and Law Booksellers. 1896. 


Mr. Church is known to the profession as an author of some excellent legal 
works, and he has been for several years one of the editors of the American 
State Reports. He has produced what seems to be in all respects a good 
digest. The cross-references are numerous, and direct the searcher to the very 
paragraph where the intended matter isfound. The titles are numerous and 
aptly selected. The paragraphs are assumed to be the same as the syllabi of 
the American State Reports, but they have been drawn with care. There is a 
very copious index to the notes in the volumes of the American State Reports 
which are here digested. There is also a table of all the cases published in 
full in the same volumes. How the publishers came to allow this table of 
cases to be made and printed in the present work in large type we do not 
know, in view of their well-known antipathy to tables of cases. 


ELLIOTT ON PRIVATE CORPORATIONS, SECOND EDITION.— The Principles of the Law of 

Private Corporations. With Leading and Illustrative Cases, By CHARLES B. ELLIOTT, 
Ph. D., LL.D., a Judge of the District Court of Minnesota and Head of the Department 
of Corporation and International Law in the College of Law of the University of Minne- 
sota. Second Edition. Minneapolis: The Goodyear Book Co. 1896. 


This is a volume of a little over 600 pages of ordinary law type and size. It 
is intended primarily for students, and consists of two parts: one part which 
may be called a treatise, and another which consists of a cojlection of cases 
printed after the Langdell plan, without head notes, the student being expected 
to dig into each case and tell what it decides without the aid of the reporter. 
It seems to us that it is a good book of the kind. The author is a learned 
lawyer, a scholar, anda thinker. He has been in times past an occasional con- 
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tributor to the AMERICAN Law Revirw, and he has an article in this depart- 
ment of our present number. 

There is a difference of opinion upon the question whether books specially 
prepared for students are the most valuable to them. Some instructors in the 
jaw are of opinion that the best book to place in the hands of the student is 
the very book that you would place in the hands of the judge or on the shelf of 
the practitioner; and we are of that opinion. Others go on the milk-for-babes 
principle ; though it ought to be fairly stated that this is not a book of that 
kind. It would be difficult to draw any distinction in style or in mode of 
explanation between the text of this book and the text which a good lawyer 
would construct if he were writing a treatise on the same subject for use by 
his professional brethren. Without time to give it more than a hasty exami- 
nation, it impresses us as likely to lead the student into a knowledge of the 
leading doctrines relating to the law of private corporations, as they are set- 
tled and unsettled in the United States. 


HARDWICKE’S HISTORY OF ORATORY AND ORATORS.— History of Oratory and Orators: 
Astudy of the Influence of Oratory upon Politics and Literature, with Special Refer- 
ence to Certain Orators Selected as Representative of the Several Epochs, from the 
Earliest Dawn of Grecian Civilization down to the Present Day. By HENRY HarRp- 
WICKE, Member of the New York Bar, the New York Historical Society, etc. New 
York and London: G. P. Putnam’s Sons. 1896. 


This is too good a book to be reviewed merely: we are going to read it. 


WILLIAM PENN’S PLAN FOR THE PEAcE oF EvuROPE.—This celebrated 
document is reprinted by the directors of the Old South Work, at Old 
South Meeting House, Boston, Mass. It embraces a pamphlet of 19 printed 
pages, and is given to us with the quaint spelling and capitalization of the days 
of William Penn. We understand that ‘‘ the Directors of the Old South Work”’ 
is an association whose aim is to rescue from oblivion the monuments of the 
early colonial history of our country. Their labors ought to have something 
more than a curious interest for that class who have the leisure and the inclina- 
tion for historical inquiry and research, if we may judge from the following 
list of their publications: — 


1, Early Massachusetts History. 
2. Representative Men in Boston History. 
8. The War for the Union. 
4. The War for Independence. 
5. The Birth of the Nation. 
6. The Story of the Centuries. 
7. America and France. 
8 The American Indians, 
9. The New Birth of the World. 
10. The Discovery of America, 
11. The Opening of the West. 
12, The Founders of New England. . 
13, The Puritans in Old England. 
14. The American Historians. 
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MILLER ON THE LAW OF NATURE AND NATIONS.— The Law of Nature and Nations ip 
Scotland: being the Lectures delivered in Session 1895-96 in the University of @ias- 
gow, introductory to the Three Courses of (1) Philosophy of Law, General and Com. 
parative Jurispradence, (2) the Law of Nations, or Public International Law, and (8) 
International Private Law. By WILLIAM GALBRAITH MILLER, M. A., LLB, 
Advocate. Edinburgh: William Green & Sons, Law Publishers. 1896. 


These three essays, beautifully printed on clear toned paper with large and 
clear type, are altogether too attractive to be passed hastily through the 
reviewer’s crucible. We are going to read them carefully, not merely for the 


purpose of writing a future notice, but for the literary treat which a hurried 
examination leads us to anticipate. 
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